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"Society cannot exist without law and Š 
order, and- cannot advance except through 8 
vigorous innovations". z 

) iei 
—Bertrand Russell 8 
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- | ^ Editorial’ 


The period between June, 1976 and March, 1977 has witnessed complex and 
enormous constitutional and political problems, The proclamation of Emergency in 
June, 1975 had adversely affected the individual freedom, The 42nd Amendment of 
‘ће Constitution had affected the basic structure of the Constitution. The General Elə- 
ction to the Lok Sabha in March. 1977 has once again proved that the people in 
India have learnt to make choice between the bondage and freedom. Itis no longer 
in dispute that enormous excesses were committed by the Executive during the period 
of Emergency. It is not also in dispute that because of the said excesses people 
became more politically conscious and vigilant of their individual liberty. In a sense 
the Emergency came asa blessing in disguise. Never before people became so cons- 
cious of the importance of freedom and so determined to protect their fundamental rights 
and libertles. 

Now that the Emergency. is over, a new Government has come into power, new 
elections are going to be held in different States and a new atmosphere Is prevail- 
ing in the country, one must not forget to evaluate the lessons of the events of the 
. last few years, Unrestrained power destroys both the ruler and the ruled. Freedom 
is possible only through a proper synthesis of the individual and the soclety. There 
should be freedom. But this freedom should be freedom of the mind and of the 
soul. There is always a quarrel between the law and liberty, Liberty. if unrestrained 
will bring obvious dangers. Law, no doubt, is a condition of liberty, The question, 
therefore, is how far our democratic form of government can safeguard our liberty 
under the ever expanding legal process, Ш may be recalled what Sri Aurobindo said 
in “The Ideal of Human Unity“: ` 


“Democracy is by no means а sure preservative of Ilberty; on the contrary, we 
866 today the democratic system of government march steadily towards such ап orga- 
nised annihilation of Individual liberty as could not have been dreamed of In the old 
aristocratic and monarchical system." 


Even then it, is unquestionable that democratic form is the only form whieh can 
compel the government to attend to the needs of humble men. Haro Laski has 


said : 

"Liberty always demands a limitation of political authority and it " never attained. 
unless the rulers 'of a state can, where necessary, be called to account......our business 
is to secure such a balance between the liberty we need and the authority that is 
essential as to leave the average men with the clear sense that he has elbowqpom for 
the continuous expression.of his personality.” ( Liberty in the Modem State). "Eternal 
vigilance is the price of the Ilberty”’ and if the judges and the jurists, professors and profe- 
ssionals, leglslators and executives and the individuals and*the groups in their resp- 
ective spheres .continue thelr sincere efforts In securing the balance between the law and , 
liberty, our democracy and liberty can be saved and there by individual happiness and. 
progress and the freedom’ of ше mind and of the soul can be guaranteed. 


`... 





Prof. Ajit Kumar Sengupta, 
Union President (1974-76). 


` our homage to 





Late GAURI NATH MITRA 
Advocate General, West Bengal 


eo. 


Time and again, in course of our struggle 
for freedom, our national leaders gave the 
solemn pledge that power when it came 
would -belong to the people and justice 
would be done to those sections of thé com- 


munity. to whom justice had been denied. ` 
they meant: not. the rich, thé 
affluent and the privileged few but the vast — 
masses of people who weré groaning under. 


By ‘People’, 


poverty апа exploitation—people who were 
incapable of defending their legitimate rights. 


Since the attainment of 
efforts have been made to tackle the problems 
of social and economic Inequality. Itis 
evident that vast changes are taking place. all 
around us for the uplift of.the masses. We 
the Judges and lawyers, cannot shut our eyes 
to these changes to cling. to our old moorings 
and glorify a system which is outmoded and 
wholly unsuitable to the rank and file of the 
people. | 


independence, | 


SHRI SANKAR PRASAD MITRA, 
Chief J ustice, High Court, Calcutta, 


г 


The measures which have to be taken to 


" provide legal ald, advice and assistance to 


those who lack the means and resources to 
eriforce their rights in courts of law would 
have to be related to that wider context. 


“The efforts made in this direction so far, 
though sincere, have been, feeble fitful and 
fortuitous. Unfortunately, net much has 
beón achieved as yet to render legal service 


to the poor. 


“Legal Aid Societies had been brought 
into being in different States. As Judicial 
Minister, | had opportunities of observing the 
activities of the Legal Aid Soclety in West 
Bengal which was funstioning from the Raj 
Bhawan with Government assistance. Owing 
primarily to the inadequacy of funds and lack 


of interest on the part of the legal profession, 
especially of the leaders of the Bar, the 
Society falled to make апу: appreciable 


. impact. 
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The West Bengal Government has framed 
а scheme of Legal Ald in urban and rural 
areas about which the State Government 
representatives would speak to you. Attem- 


pts would be made even to reach the remoter - 


villages to sea that no one.in need. is deprived 
of legal assistance, | 


It is, however, _ necessary to make а few 
preliminary’ ‘observations. “To: my mind, in 
the changed social and economic context our 


approach to the administration of justice 


should undergo radical changes. 


= ler 


ТА Judges, . can „по. йб sit in the- ivory - 


tower of isolation, The should try to feel the 
pulse. of the people.. 


ions. Тат тої suggesting for one moment 
that they should be associated with any 
political party ог with political. activities. ; 
but, | suppose, “there 18 no_ impediment to 
their participation in social ` welfare activities 
particularly | in. areas. where 85% of our pëople 
live, mainly; in ne villages. ТЕУ 


„Тһе ideal of selfless апа disinterested 
service without éxpecting anything in.return 


was placed before ‘us by eminent sons of . 


Bengal like Raja Ram Mohun Roy, Pandit 
Iswar Chandra Vidyaeagar, _ 
and Swami Vivekananda. 


-The Ideal of taking.-part In constructive 
programmes: without involvement In: politics 
for the benefit of the poor was unfolded 


.They have to be con- - 
‘vérsant with | their . needs, urges and aspirat- 


. Manmathanath Mukherjee, Charu Chandra ` 
Biswas and a few others- were not only 


Sri Ramakrishna з 


before us by Mahatma Gandhi. Since the 
demise of Gandhiji, Acharya Vinoba Bhave has 
shown to us that it is possible to serve the 
poorest of the peor without being associated 
with any political party. 


> м, 
. These ideals may well be pursugd at spare 


.moments by Judges. and: judicial officers 


without involving themselves in politics. 
Pursult of these ideals would bring them 
directly in contact with the masses, Such 
contact would help them realise the miserable 
and despicable conditions in which they live. 
And the: experience gained through social 
service “would, | have no doubt, be of 


immense help to them for discharging their . 


judicial duties. 


“There Is: no -dearth of examples in our 
State. Sir Gooroodas Banerjee, Sir Ashutosh 
Chaudhuri,- Sir -Ashutosh Mookerjee, Sir 


distinguished Judges_but also had made no- 
table- contributions to: the nation's social, 
cultural and educational advancement. They 
earned the approbation of lawyers and liti- 
gants. They also earned the respect and 
veneration of.vast sections of the people. 


In the changed context prevalling today 


the process has to be extended (further. ` 


Judges and Judiclal officers, in Шу ‘view, 


should acquire "direct. knowledge through 
¿social service of the problems of the poor 


„peasantry, the landless labourers, the Bar- 
'gadars, the industrial workers, the slum and 
e 
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pavement dwellers and other vulnerable 


sections of the community. Without this 


experience, my personal view is that, a 
correct appralsement of the spirit of legisla- 
tions intended for their welfare is not possible. 


Isolation.or detachment might have been the 
rule in Colonial times ; but that rule cannot 


ргемаф when the country has to advance 
and advance quickly towards its 
goal of social and economic freedom. 


There has also to be a similar change in 
mental approach amongst members of the 
Bar. Their merits should not be judged on 
the basis of fees that they command ; but 
on the basis of their erudition, their forensic 
skill, there knowledge of social and economic 
condition and above all their desire to serve 
the community particularly the poorer and the 
weaker sections, The examples of Dr. Rash 
Behari Ghose, Bhupendra Nath Basu, Deva 
Prasad Sarvadhikary, 
Ranjan Das, Dashapriya Jatindra Mohan Sen 
Gupta, Deshapran Birendra Nath Sashmal, 


Sarat Chandra Bose and Narendra Kumar . 


Basu—to name only a few amongst many—are 
there fer us to emulate except that one has to 
devote more attention to the villages in- 
asmuchas without self-reliance and self- 
sufficiency of our villages economic freedom 
can never be achleved. 


Thé main, point is that if we are to 
advance to the nation’s destined goal, the 
Judiclary must play a vital role in accelerating 
the advance towards that goal. To play that 
role effectively the Bench and the Bar must 
cooperate and make conscious efforts within 


cherished 


Deshabandhu Chitta_ 


their limitations for just and proper implemen- 


tation of laws aimed at eradicating corruption, 
removal of poverty, providing employment, 
containment of inflation, prevention of smug- 
gling, hoarding and blackmarketing, enforcing 
discipline, improving the quality of adminis- 
tration, invigorating the economy and taking 
other measures for the nation's social, econo- 
mic and moral growth. 


“Mahatma Gandhi in his Ahmedabad Trail 
In 1922 in his address to the Court said : 
“The administration of the laws must not be 
prostituted consciously or unconsciously for 
the benefit ef the exploiter.” | 


In our Judicial administration today these 
principle which the Father of the Nation had 
adumbrated should be scrupulously pursued 
If the Judiciary is to take Из rightful place т 
the just social order that we envisage for our 
country. Courts cannot cling to outmoded 
dicta and theorjes or impede the progress of 
society or prevent any movement towards the 
common weal of the people. This is an 
approach which, in my opinion, has nothing 
to do with submitting to the philosophy of 
the ruling party or the wishes of the politi- 
clans in power. 


There Is, however, another aspect of the 
matter to which | propose to draw your atten- 
tion. Courts are often blamed for issuing 
orders of injunction restraining measures of 
land reforms and similar other administrative 
processes meant for benefiting the community 
as a whole. Statistically, if we study these 


 % % 


cases of injunction, we would discover three 
significant facts. Firstly, neither the State 
Government nor the Central Government takes 
expeditious steps for having interim orders ‘of, 
injunction vacated., 
any “number of such ‘orders, the moment 
Government counsel have appeared and 
explained.to us why the step proposed had to 
betaken. Secondly, the. legislature has to be 
careful in drafting bills which must express 
in language clear and explicit as to what the 
legislature really means. Thirdly, the execu- 
tive authorities who pass orders should be 


| have myself vacated 


1 


well acquainted with.the laws which arm’ 


them with ‘powers and the procedure laid | 


down ` by law for, exercise of those powers. 


If these three precautions are taken, | have no ` 


doubt, much of the misunderstanding bet- 
ween the. executive and the judiciary can soon 
be eliminated. 


^ 


| тһе next question that deserves attention ` 


is. "the nature of Legal Aid. Legal Aid, to my 
тіпа, һаз three ‘aspects, 
given їп courts of law, (2) advice given in 
proper time to prevent litigation апа (3) 
imparting community education, to create 
general awareness amongst the masses of the 
provision | of laws ‘enacted for their welfare, 


The Legal Aid Committees should take 
more pride, as . the, Expert Committee has 
pointed out, In the number of people they 
have kept out of court “by proper counsel 
than in the number of successful proceedings 


conducted by them. ‘Then again, legal. 
advice should not be confined to 
prevention of litigation alone, Such 


namely, a) aid | 
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advice should be available for the drafting of 
documents and issuing of legal notices аз 
well. 


t 


Coming back to the question of legal aid 
in Court we have first to determine fe „type 
of persons entitled to .Legal Aid. In this 
respect section 1(6) of the English Legal Aid 
& Advice Act, 1949 has introduced а whole- 
some principle. It provides that а person 
shall not be given legal aid in connection 
with any preceedings unless he shows that 
he has reasonable grounds for taking, defend- 
ing or being a party thereto, and may also һе 
refused legal aid if it appears unreasonable 
that he should receive it in the particular 
circumstances of the case. Му point is that 
before giving legal aid we must not only take 
into consideration the pecuniary conditions 
of the applicant but also the justness of his 
cause. 


The second - question which deserves 


‚ attention is the financial resource of a Legal 


a 


Aid Society. No doubt, its principal source | 


"of finance, must be the State Government or 
.the Central 


‚ Government ; but gradually it 


.should try to attain self-sufficiency, as far as 


possible. 


The Expert Committee has observed: 
"There is a.natural human tendency not to 
value that which is obtained gratis." When 
applicants are destitutes there is по question 


“of charging any fees from them. But when 


they have some means to pay though to a 


‚ small extent only, it would be reasonable to. 
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charge an initial fee for the application for 
legal aid depending on the applicant's 
capacity to pay.: The details may be worked 
out.when the principle is accepted. 


Secondly, we may provide that in actions 
on tort ifa decree for damages be obtained 
atleast 80% of the decretal amount would 
go to the Legal Aid Society. 


£ 


Thirdly, small fees may be charged in 
appropriate cases for giving legal advice for 
drafting of documents or issuing of legal 
notices. 


> ` 


’ These are various methods which may be 
adopted to augment the funds of the Legal 
Ald ‘Society apart from ‘grants it would re- 
ceive from Government. 


c 


Regarding Criminal Cases уои аге aware 
that section 304 of the New Criminal Pro- 
cedure Code provides for the assignment of a 
pleader where the accused is not represented 
by a pleader. Thi& section makes if obligatory 
to dd Court to Been 8 pleader. 


` Rules have to be framed for selection of 
pleaders, for facilities to be allowed to them 
and the fees to be paid to them. The High 
Court has already forwarded the proposed 
rules to the State Government, 


“But the State Law Commission is right In 
ө 


-Besides there are lawyers апа 


pointing out that the Presiding Officer of a 
Court is not slways expected to havea 
correct Idea about the efficiency of a lawyer 
for defending an accused т a particular case, 
Iñ other words, the Court's selection of de- 
fence lawyer may not always Бе satisfactory. 
lawyers and 
some may be negligent and may not properly 
apply their minds or may have interests 
affecting the accused adversely or prejudicia- 
Пу. И would, therefore, be necessary, as the 
State Law Commission has suggested, to 
appoint a Public Defender as distinguished 
from a Public Prosecutor. The Public 
Prosecutor. distributes briefs in Criminal cases 
amongst lawyers in the State Panel. The 
Public Prosecutor is also consulted by the 
police and the administrative machinery in 
matters of prosecution, 


In the context of the provisions made In 
the new Code as wellas the decision to give 
legal aid and acceptance of State responsi- 
bility of judicare, we should think in terms of 
having an authority in Criminal Courts to look 
after the interest of defence. The authority 
may be named the Public Defender, The 
role of the Public Defender, according to the 
State Law Commission, would be of con- 
siderable importance if he utilises his experi- 
ence, energy and skill in guiding the defence 
lawyers and supervising their work and takes 
Interests in defence as a Public Prosecutor 
does in the matter of prosecution, The Court 
may consult the Public Defender for chossing 
lawyers to be engaged for defending a 
particular accused. T 


In the United States such an authority 


exists whose services are available to the 
accused as: a. matter of right. And the ex- 
' penses of the Public Defender are.borne out 
of public funds. His task is to see that 
indigent persons receive legal assistance їп 
Criminal Cases. A similar. authority may be 
-created іп our country which would be-of 
benefit to the defence both-In urban and in 
rural areas. 


We have, по. doubt, to evolve our own 
system of legal aid and advice suited to our 
néeds and requirements ; nevertheless № 
would be worthwhile’ studying the systems 
of legal ald in other countries to appreciate 
our problems in a broader, perspective. | 
propose, therefore, to Indicate just the bare 
outlines of the systems prevailing In some of 
major countríes. 


‘In Great Britain, the Legal Aid & Advice 
Act, 1949 ` and -the Legal Aid & Solicitors’ 
(Scotland) Act, 1949 have. placed the res- 
ponsibility of administering legal aid and 
advice оп Law Societies of England and 
Scotland. _ i 


“Under the provisions of-these Acts per-, 
sons of ‘small or moderate-means recelve- legal 
assistance both: before and- after the institu- 
tion of proceedings: ` The- assisted person 
chooses his own solicitor and-Barrister. He 
has. little difficulty ` in getting the lawyer 'of 
his choice as the majority of lawyers in the: 
United Kingdom have volunteered to under- 
take, the work’‘of, legal aid. Low 7 
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In-our country, unfortunately, such volu- 
nteers are not easily available especially from 
amongst those who are in the higher ranks of 
the profession. We have, therefore, to think 
of methods of persuasion and failing persua- 
sion some measure of compulsion subject to 
constitutional restraints, For example, it may 
be found useful to provide that thote. advo- 
cates whose names are included in the panel 
of lawyers te be engaged by the State or 
Public Bodies will appear for a small remu- 
neration in a stipulated number of Legal Aid 
cases every year. 


In England, a person whose income.and 
capital are below а prescribed limit may 
obtain legal service either free or fora nomi- 
nalfee, The fees, the Law Soclety pays, te 
Solicitors and Counsel in Civil Aid cases are 
assessed on the basis of 85% of whata 
Taxing Master would allow іп a case outside 
the plan, The entire legal Aid programme 
in the United Kingdom is subsidised by the 
ООН 


In the United States, the Legal-Aid Move- 
ment started In 1876. The Natlonal Legal 
Aid and Defender Association was incorpora- 
ted in 1949. It conducts Legal Aid. confere- 
nces, publishes periodicals and maintains a 
directory of legal ald facilities within the 
country. | Е 


There are Legal Aid offices in the United, 


States which are autonomous societies orga- 
nised and financed through voluntary efforts 
to provide, legal aid and.advice, without. cost 


or for a nominal fee. 
‘are charitable corporations which the ^ Bar 
Associations have sponsored. These are 
-manned by. salaried staff lawyers аз well -as 
volunteer lawyers in private practice, There 
‘are also Defender Officers for Criminal Courts. 
These offices are tax supported and. provide 
salariede Tawyers: to ‘represent X indigent 
defendants. TES Mes T 


Apart from Legal Aid Offices and Defen- 
der -Offices. there are voluntary service 
committees organised by local Bar Associa- 
tlons in areas which are not served by either 
of ‘them. I 


.. The Pattern of the United States Is diffi- 
cult for us to adopt as there is little likelihood 
of charitable organisations or -institutions 
supporting such efforts. We have to depend, 
for the time being, principally on Central and 
State assistance as well as voluntary services. 

1 may now--refer to -the Soviet system of 
Legal Ald. Under Article 111 of the Soviet 
Constitution the accused is guaranteed the right 
to defence. Under Articles 12 and 13 of the 
Fundafneritals of Legislation of the Judicial 
syatent ofthe U- 8. S: R., qualified legal aid is 
provided: Бу collegiums of ‘advocates, which 
are associations of persons : professionally 
engaged п: legal “practice. The collegiums 
function for the purpose of providing defence 
in Court and also rendering other forms of 
Legal Aid to citizens, enterprises, dntitutians 
` and organisations, - Ж 


Most of these bodies ~ 
‘city advocates’ collegium has ‘several Legal 
-Aid Bureau which unite groups of advocates 


“district. 
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Every Republican, territorial, regional and 


usually working on the territory of one 
In large’ districts several legal Aid 
Bureaus are set up. Smaller- districts are 
served by common bureaus. 


In the Soviet Union the functions of an 
-advocate can be discharged only by persons 
who are citizens of the USSR and are mem- 
‘bers of the respective advocates’ collegiums. 
To qualify for admission to а lawyers’ 
collegium, а person must possess a higher 
legal education and: work for notless than 
two years in the capacity of a lawyer Persons 
who have received higher legal education but 
do not have two years’ professional exper- 
їөпсө may be admitted to a collegium after 
they have served a specified period as 
probationers. 


Inthe Soviet system the work of advo- 
cates is pald for on a piece-work basis. The 
Advocates’ collegium determines fees for 
conduct of (a) simple civil and criminal cases 
and (b) ‘intricate civil and criminal cases 
depending on the amount of work done and 
the skill of the advocate employed Since 
advocates cannot dictate their own terms and 
their fees are fixed by the collegium every 
Soviet citizen can utilise an advocate’s 
service at moderate fees He may ask direc- 
tly for any lawyer personally known or 
recommended to him. If he has no personal 
choice, the head of Legal Aid Bureau chooses 
his lawyer. Payments are made by clients not 
to the advocate concerned but to the Local 


LegalAid Bureau. Тһе .advocate receives 
70% of the fees deposited. by the client. The 
remaining sum is utilised to defray the expen- 
ses of the collegium including payment for 
the legal services rendered to oss who are 
unable to рау any fees. 


{п the Soviet Union, therefore, no advo- 
^ cate is entitled to practise without-being a 
member of a collegium. His fees are рге- 
‘scribed-by the collegium. The collegium 
retains a portion.of the fees for defraying its 
‘own expenses, and one of the principal items 
:0f these expenses is free Legal Aid and 
Advice to those who are unable to pay. 
From this point of view the collegium is a 
self-financing organisation for providing 
legal services to deserving clients free. of 
charges. 


Incidentally, in France, Legal Aid Is pro- 
vided in Court cases under the administration 
ofa focal Bureau by advocates assigned to 
courts who serve without remuneration. . At 
one time it was estimated that one-fourth of 
all judgments of Courts of Appeal in France 
were rendered with the benefit of such aid. 
In the Philippines legal aid activities had been 
: н by ine Women Lawyers’ Associa- 
tion. " 


| have already said that we ought to study 
the different systems of Legal Aid prevalent 
‚ in different countries to` evolve our own 
system. Broadly speaking, we must have a 
national body as well as 
organisations in State capltals, .in districts 


corresponding ~ 
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and in subdivisions. The. net work of. Legal 
Aid organisations would have. to be, in the 
first instance, subsidised by Central and State 
Governments until we can create selffinanc- 
Ing organisations.by adopting other.methods. 


Judging from past experlenee, it seems, as 
.lhave already stated, that an elementof 


compulsion has to be introducSd4n some 
form or other so that advocates ofell ranks 
may devote thelr time and energy to some 
extent to the poorer sections of our people. 


Then again, one of the principal Impedi- 


ments to a deserving or indigent plaintiff, 


apart froma pauper plaintiff, is the amount 
of- court fees he has to pay at the time of 
institution of his suit. There should be some 
provision giving a discretion to the Court to 
which he presents his plaint to grant exemp- 
tion from payment of court fees to him to o the 
extent considered reasonable. E. 


Last but not the least | intend to advert 
toa matter to which | have been drawing 
public attention ever since my assumption of 
office as Chief Justice of our State. 


"m 


Belleving as many of us do, in the basic. 
principles—the fundamental tenets which. 
Mahatma Gandhi had preached and practised, 
I feel that in order to bring real aid to the 
poor we should think in terms of further. 
decentralisation of our Judicial system. 


. Here again, we have te learn from past. 
experience, Speaking of Bengal, the Village 


fs 
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Self-Government Act of 1919 made provis- 
lens- for establishment of Union Bench for 
trial of Criminal cases and Union Courts for 
trial of civil cases. But these courts were to 
exercise concurrent jurisdictions with regular 
courts with the result that the scheme falled 
for all practical purposes. 
° 


e 

There was a strong sentiment in favour of 
establishing courts nearer to the litigant pub- 
lic. The provisions for Naya Panchayets in 
the Panchayets Act of 1957 gave statutory 
recognition to this sentiment. According to its 
provisions, five members from among mem- 
bers of Gram Sabha are to be elected 
"Vicharaks', These -'Vicharaks' have been 
given exclusive jurisdiction to try certain 
types of civil and criminal cases. But it is 
doubtful whether elected members of the 
Gram Sabha would serve the purpose for 
which the provisions have been enacted, 
Party palitics and the urge to satisfy voters 
who elect the ‘Vicharaks’ may vitiate the pur- 
pose altogether. 


That 18 why, for some time past | have 
been advocating a somewhat modified form 
of rural courts easily accessible to a group of 
villages. They would be small claims’ courts 
inthe community. For instance, in West 
Bengal there are 380 blocks of villages with 
Block Development Offices. The purpose is 
to make the officers available to the people if 
апа when required. The Government is 
establishing rural hospitals to give relief to 
suffering villagers. Similarly, rural justice 
hearer home should also be introduced for 
them. | place before you the following sug- 


gestions for your consideration :— 


1. Опе Court is to be established in each 


‚ Боск. The Block Court would consist of a 


Judicial Officer and, if necessary, two asse- 
ssors. The Judicial Officer should be a 
Government employee placed at the disposal 
of the High Court. The assessors may either 
be nominated, as jurors used to be, or may 


‘be elected. 


.2. The Judge will be assisted by the 
assessors, but their opinion will not be 
binding on him. 


3. These Courts would be under the 
contro! of the High Court. 


4. The Judges of these Courts should be 
Law Graduates with at least one years 
practice. 


5. The salary of a Judge should not be 
Jess than Rs. 350.00 per month and in the 
grade of Rs. 350—750 аї а. 


6. The Judicial Officers ét these Courts 
would/have te undergo some training under 


the guidance of the High Court. 


7. To create the confidence of the people 
these Judicial Officers would be selected by 
the High Court and their postings and trans- 
fers controlled by the High Court. 


8. To make the service attractive a certein 
percentage of such officers may be absorbed 
in the regular cadre of Munsiffs and Judicial 
Magistrates. The chance of promotion may 
be an incentive for these officers who may try 
to work efficiently to be worthy of selection 
to the regular cadre. 


. 10 š 


9. The parties appearing in these Courts 
would not-be required to рау any ceurt fees. 


10. These -Courts would administer 
: justice- both: in- Civil сапа "Criminal matters. 
"The nature of cases to-be tried by them 1810 
be- -determined. by, legislation from time- to 
‘time. Generally “speaking, ell simplerrcivil 
and- criminal - cases,. tox start “with, may be 
-assigned fo:them. - - 


11. There may be provisions for motions 
to the District Judge on points of law. 


.. 12. “the procedure for these. courts .sho- 
uld be simple end devoid as far as. possible 
of formalities and complications. The party 


‘aggrieved should be able to 99 atraight to 
the Court and present- his case without the 
help of’ апу. lawyer,. if he cannot afford to 
-Rules .for laying down the 


engage one.. 


„existing courts of law. 
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.procedure may be framed by Government in 


consultation with the High: Court.. š 


There [в а general feeling in the countiy 
“which is fully Justifled that those who can 
afford the luxury of prolonged aad „expensive 
litigations enjoy undue advantages in the 
If our “object is to 
provide cheaper and expeditious justice, we 
must, if necessary, think of a new" system of 
courts suited to local conditions. Justice 
through Panchayets’ is in the Indian tradition 
and there Is по “reason why it should not be ` 
suitably adapted to modern conditions, in 
conformity: with the Directive Principle en- 
shrined їп - Article 40 of tlie Constitution, for 
the benefit of the vulnerable sections of our 
rural brethren, | 


г a 4 - 


‚‹ Ever since Adam ‘and Eve tested the fruit 
of the.forbidden tree and lost their abode 
in Paradise, it has been the constant endea- 
vour of man to. make our dear earth a sweet 
home. that- сап favourably compare with the 
lost. heaven. Despite the fact that we have 
not been able to- regain the Paradise that 
was lost, human -efforts have been 
successful ‘to a great extent to regulate 
the life of man and the society he lives- in by 
means of a never-ending process of research 
and experiment both in the sphere of nature 
and.in the sphere of human behaviour. The 


people. at large now accept that “Men lose: 


half of what is gained by violence. What is 
gained by. argument. is gained forever.” 
Parliamentary Democracy provides us with a 


golden- opportunity to gain вы Py ` 


. argument and not by violence. 


As once told by Burke to the English 
people, Parliament is "not a congress of 
ambassadors from different and hostile Inter- 


h 
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SHRI APURBA LAL MAJUMDAR, 
E M. A., LL. B. 


Speaker, 
. West Bengal Legislative Assembly. 


ests”. ‘According to him itis “а deliberative 
assembly of one nation, with one interest". 
In a democratic set up Parliament, as an 
institution in itself, stands as the symbol of a 
nation’s hopes and aspirations, its unity and 
interest. 


-Parliamentary Democracy throughout the 
world ‘owes its existence in some form or 
other to the Parliamentary Democracy as 
prevails'in the United Kingdom. The British 
Parliament Is said to be the Mother of Parlia- 
ments wah is ud the source of inspiration 
to many. ` . 


Under the English_ Constitution the Parlia- 
ment is supreme and its authority extends 
to al! matters and to ail persons within its 
jurisdiction. “A law may beunjust and 
contrary to sound principles of government ; 
but Parliament Is not controlled in its discre- 
tion, and when it errs, its errors can only be 
corrected by itself." 
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This unique characteristic of the British 
Parliament has not been imbibed by many of 
the Parliaments of the world. But the fact 


remains that the essence of the Parliamentary . 


system of government is the same. 


The most significant characteristic of the 
British political life is the two-party system 
which enables. the British Parliament to pro- 
vide stability in the parliamentary system of 
the country. The syetem also provides a 
Leader of the House on the side of the Gover- 
nment and a Leader of the Opposition on the 
side of the Official Opposition who represents 
"the largest minority party which is prepared, 
in the event of the. resignation of thé Govern- 
ment, to assume office", It'is most interesting 


to note that In the art of Government, thé ` 


most significant contribution by the English ` 


péople is the recognition of the Official 
Opposition. 
sslon in the person of a member of the House 
who is officially acknowledged as the Leader 
of the Opposition. ' Lawrence Lowell, an 
American Professor at Harvard says : ‘‘His 
Magisty's Opposition embodies the greatest 
contributioriof the ‘nineteenth century to the 
art of Government." 


without а party in power and a party іп opp- 
ositlon. In a Parliamentary, Democracy the 
majority party has a right to govern while the 
minority party has a right to criticize. The 


This recognition finds its expre- ` 


A ‚ liamënt 
Parliamentary Democracy cannot function . 
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both have, however, a common allegiance to 
the people. Itis the people's interest which 
is of supreme importance. This interest can 
only be best served if the Opposition allows 


‘the Government to carry on its business on 


the floor of the House. Opposition for Opp- 
osition’s sake is no good and cBhnot hold 
good for long. The party representing the 
greatest number must be allowed to perform 
its duty to the electorate. Likewise the party 
in power must also allow the party in Opp- ` 
osition to be as much critical as possible so 
that the omissions and commissions on the 
part of the Goverriment are brought to light 
in the greater national interest. The Govern- 
ment Side in the House must be prepared to 
work’ under the fire of critical opinion from 
their left and must be tolerant towards the 
members on the left, The process of working 
under а. severe criticism is a self-imposed: 
discipline without which parliamentary ins-- 
titutions cannot play their role properly. № is 
the system which counts most. And it should: 
be our sacred duty to understand this system” 
in the right perspective. We must know what: 
sort of a government we have. - This know- 
ledge is fundamental and-essential for a peo-- 
ple who have chosen to have a parliamentary: 
form of Government for their country. Par- 
is one’ of the free institutions in a 
parliamentary democracy. Butas Woodrow: 
Wilson puts it: “freedom and free Institutions 
cannot long be maintained by any people who 
do not understand the nature of their own 
government.” u 


` Judicial Reform and Legal Aid Movement 


by 
SHRI ABDUS SATTAR 
“MINISTER-IN-CHARGE 


Agriculture, Community Development, Rural Water Supply 
_and Law Departments, Govt. of West Bengal 


Discipline in democracy means quicker 
justice to the under-privileged. The question 
which is engaging the attention of all concer- 
ned and secmingly baffles all solution-is one 
of‘Law’s delay. The various factors, in my 
mind, which -contributé to Law's delay in- 
clude the population explosion, emergence of 
new types of suits, cases and proceedings 
which were not there in the past, prolific 


legislation which unavoidably results from the 


impact of new social, economic and political 
concepts, Intricate law of procedure, the stru- 
ctural hurdles in the country’s legal system 
embodied in the Civil and Criminal Codes, the 
rigid procedure for filing, hearing and disposal 
ofcases in Lower Courts and High Courts, 
and dearth of accommodation 
mises; 
cases had assumed a new dimension with 
Separation of Judiciary from the Executive. 
However stupendous may be the task of era- 
dicating the causes occasioning the delay in 


the Gisposal of cases in courts of law, if sin- 


in court pre-: 
The problem of quick disposal of 


cere efforts are made, we are sure to make 
much head-way, even though we may find it 
difficult to exterminate all such causes at 
once. 


Justice delayed is justice denied. This is 
true about cases, both civil and criminal, but 
in criminal cases the effect of delayed justice 
is more baneful. This in most cases is tent- 
amount to deprivation of personal liberty or, 
in other words. to injustice and not denial of 
justice alone. The new Criminal Procedure 
Code has for one of its objects the minimising 
of delay in disposal of cases. But reports 
forthcoming from different Sessions Courts 
are not encouraging. There is unprecedented 
congestion of Sessions cases in many of the 
sessions divisions of this State. Mere change 
in procedural law can do little unless the 
judges, lawyers and persons charged with the 
task of investigation do their respective part 


. honestly, zealously and in a spirit of social 


service. 
9 ° 
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The 14th Law Commission observed that 
it was feasible to prescribe time limits for the 
disposal of suitable civil, criminal and even 
constitutional cases. This would be supp- 
lemented by the system of visual correctives 
recommended by the Administrative Reforms 
Commission, which requires notations Їп red 
-inkon papers delayed beyond a specific 
maximum period so that there is immediate 
and obvious visual evidence of delay calling 
for speedy remedial action. 
ints could also be placed on the time allowed 
to lawyers for arguments, with provision for 
submission of written arguments where nece- 
ssary.  Adjournments solely for the conveni- 
ence of the lawyers should be disallowed. 
Time limits should be: placed on building up 
the case diary as well-as on the service of 
summons and execution of warrants, The 
prescription of time limit is essential, and if it 


is kept, the cause of action should be guillo- 


tined' because evidence held in abeyance 
beyond that time is hardly likly to be 
untainted. ` 


^ 


“An often repeated criticism has been that 


the existing Judicial System with its compli- . 


cated procedural framework only hinders the 
process of socio-economic development. 


Tha urgent need is the fundamental chan- 


ge in the structure and functioning of the. 


Judicial System to make itrelevant to the 
needs of the present day seciety. 


The reshaping of a traditional underdeve- 


loped rural society in the country pestulated . 


of society. 
first and foremost concern. 


Definite restra-' 


a thorough overhaul of the Judicial System 
which is based on Western legal conception. 


We aim at establishing a socialistic pattern 
The good ofthe masses is our 
Parta V of our 
Constitution contains the directive principles 


of State policy, which our legislators have to 
follow in the making of laws. Our motto is to 


have a welfare State and such a State we can 
bulld up К only we institute social legislations 
on the bed-rock of those directive principles. . 
Even the Universal Declaration of Human 
Rights of the 10th December, 1948 adopted 
atthe General Assembly of the United Na- 
tions recognises among others the right to 
equal protection of law and rights to social 
remedy. - : 


In the.. circumstances now’ prevailing іп 
society justice-Is very expensive, for,: affluent - 
people can engage able lawyers- while poorer 
people not having means enough to obtain - 
the services of even a lawyer of meagre abi- : 
lities may lose In a court of law: netwithstan-- 
ding that they have a good cause. In such a. 
state of society -the errand of justice stands 
forlorn and sobs in silence, What is the use > 
of passing legislation ensuring economic and- 
soclal justice to the poor and weaker sec- - 


. tions, if they, because of poverty; cannot avall 


themselves of thelr rights and privileges even ~ 
under the Welfare Legislation ?- In tha name 
of democracy we cannot allow the weaker 
sections of the people to be exploited by 
some privileged fortunate persons. 


In a.country like that of ours where provasty . 


UNIVERSITY LAW JOURNAL 


abounds social and economic changes for the 
upliftment of the under-privileged masses can 
be ushered in if only people can be assured 
` of equal protection of law and availability of 
judicial remedy. We can hardly expect social 
and economic change if we do not open the 
doors ‘of the courts for the poor and down- 
troddeff. Again, we have before us now the 
20-point economic programme of our Prime 
_ Minister and all of us have to make an all-out 

effort for its implementation. We must not 
forget that the Prime Minister’s programme 
has for its main objects the amelioration of 
the condition of the people who are groaning 
under the stress of abject poverty. 


It is, however, idle to speak of the rights 
to equal protection of law and right to judi- 
cial remedy, unless we stand by the side of 
these weaker sections and give them all sorts 
of help so that they can have justice from law 
courts. Legal Ald Organisation should be set 
up without further loss of time to enable the 
poorer sectlons of the people to protect and 
enforce their rights and to institute cases and 
defend themselves in courts of law. tribunals, 
boards and other institutions and bodies 
where legal issues between rival claimants are 
taken up for decision. In our own way we 
here in West Bengal, have set up in all the 
districts Legal Aid .Committees which will 
cater to the needs of the poorer litigants. In 
the State Budget for the current year a sum 
of Rs. 2,13,000 has been provided for legal 
aid to poor persons. 


id 


Under our scheme, a person having an 
average. yearly income not exceeding an agg- 
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regate of Rs. 2,400 is eligible for receiving 
legal aid. No such means test will, however, 
apply to serving or retired members of the 
Defence Personnel domiciled in West Bengal, 
who may require legal aid. On the civil side, 
legal aid is admissible in all suits, applica- 
tions, and cases except those relating to elec- 
tlons. On the criminal side, persons charged 
with an offence punishable with death or im- 
prisonment for five years or more or persons 
sentenced to death or imprisonment for five 
years or more, whether in a court of magis- 
trate, a tribunal. a sessions court or a court of 
appeal, are entitled to receive legal ald. Legal 
aid is also admissible in maintenance cases, 
both in civil and criminal courts. We are also 
contemplating to widen the scope of the 
scheme, so as to extend legal aid not only 
in civil and criminal cases but also in other 
cases before authorities prescribed under the 
various laws, where the marginal farmers, ° 
small farmers, share-croppers, landless labo- 
urers, artisans and other persons belonging 
to the weaker sections may have to appear 
for redress of their grievances or establish- 
ment of their rights. In fact, the scheme for 
legal aid has been widened by amendment of 
the existing rules so that Bargadars may get 
the benefit of legal aid in disputes or appeals 
under Chapter ii| of the West Bengal Land 
Reforms Act, 1955, and in proceedings under 
section 144 of the Code of Criminal Proce- 
dure, 1973. 


But the persons for whom the legai aid 
has been previded, do not know how to avail 
themselves of these benefits. In this respect 
the people, the lawyers and the judges have 
a great role to play. The Government alone 


° a 
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cannot implement ‘this scheme- without the 
co- operation of the lawyers and the members 
of. the. public 


“+ Мази E 
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oy would . uide upon my lawyer. brothers. 
and sisters to accept this challenge of eradi- 
cáting the. “perpetual injustice which has been ` 
meted out to the poor so long and „bring , 
about a change [n the society so that.all. poo- , 
ple. can have their due share. | hope fervently 
that dedicated lawyers committed to the 20- 
point gconomic programme, who are willing ` 
to satrifice, some of their time, money and, 
ehergy in the. process of rebuilding, rural . 
india, will indeed come forward for tackling 


wd 
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the legal problems.arising.in.course of imple- . 
mentation of the 20-point economic.progra- 

mme. What i is also necessary. is the role of 

a. Watch- Dog on. the. part of a lawyer who. ` 
will scrutinise the legislations with reference 

to the implementation of the 20- -point progra- 

mme, suggest quick remedy to get the*desi- 

red results, including amendments. He will 

also suggest. new legislative measures and- 
ways and means to see that stay orders and 

injunctions do not defeat the object of legis- 

lation То the lawyer, this challenge means, 
that he cannot be content .їо be a craftsman. 

His technical knowledge will supply the tools 

but it is his sense of responsibility for the 

society їп which he lives that must inspire 
him to be jurist as well as lawyer. 


A 





- ^ LAWS FOR THE DEPRIVED 
DOE & DEPRESSED 


Although every law Is supposed to codify 
the norms for human conduet within a com- 
munity with the ultimate objective of meting 
out justice, justice is often denied to those 
sections of the people who are at the lower 
rungs of the Society. To most of them law 
eften carries no meaning at all or is looked 
upon as an instrument of oppression. It is 
since the framing of the Constitution of Indía 
that the laws of the country are-specially or- 
lented towards protecting the causes of the 
depressed and the downtrodden people and 
for -eradication of all disabilities, social, eco- 
nomícal and educational. The Indian Cons- 
titution provides certain prerogatives and safe- 
guards for the Scheduled : Castes and the Sc- 
heduled Tribes.and also for the backward and 
weaker sections which according to Dr. 
Ambedkar meant the Scheduled Castes and 
Tribes and such other class who were for the 
moment “unable to stand on thelr own feet". 


iis a developing society. ilia; role of the 
Stafe and the people are inter-dependent and 


ANANDA MOHAN BISWAS, M. A., LL. B., 
Minister of State, Law, West Bengal. 


complimentary. Laws are accordingly shaped 
to answer to the expectations of the people 
which-has been aroused with the increasing 
welfare activities of the State. It is known 
that everywhere there is in existence a gap 
between what the laws are expected to pro- 
vide and what they actually provide. Our 
country has witnessed such lacuna in the 
pastin its tenancy laws where the interests 
of the zaminders were rather safeguarded 
than:those of the poor ‘cultivators. Legisla- 
tive: measures were also lacking to Integrate 
the life of the primitive and tribal communi- 
ties with the mainstream of - civilisation, 
Untouchability and  other-forms of social 
stigma towards Harijans continued in the past 
without any legal caution. In a democratic 
country like ours these state of affairs can 
hardly afford to continue and the State star- 
ted utilising the mighty weapons of law 
gradually to restore the imbalance existing 
in.the social and economic structure. With 
the increasing -participation of the people 
specially .those of the depressed classes in 
the affairs ofthe State there has been in our 
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country a happy blending of all the social 
forces leading to opening up of a legislative 
process for guaranteeing to every citizen, 
specially those constituting the weakermost 
links of the society, the essential postulates 
of a democratic way of life. 


The declaration of Emergency in the coun- 
try has further provided the scope to attempt 
readjustment in the relation to personal liber- 
ties vis-a-vis national (interests. This has 
accelarated the processes of sharing of the 
fruits of all welfare activities in common with 
all, specially those who are depressed. The 
entire approach to economic planning has 
been given a new thrust with the announc- 
ment of the Prime Minister's 20- Point Econo- 
mic Programme on the eve of emergency and 
has tended to bring about far-reaching legis- 
lative changes towards realisation of our long 
cherished goal of achieving justice, liberty 
and equality for all our countrymen. 


- [|nourcountry the Scheduled Castes апа 
Scheduled Tribes constitute a major but neg- 
lected force. They depend more or less on 
agriculture mostly as agricultural labourers 
and as cultivator of small holdings. They 
together with other agricultural labourers, 
bargadars and, small and marginal farmers 


“constitute the mass of Indian population who 
had little to thrive in the earlier legacies. It 


was within the framework of the Constitution 
that different legislative. measures were first 
taken both by the Centre and the State 
Government їо таке speclal-provision in the 
matter of their appointments, educational faci- 
lities, enjoyment of lands, etc. Various le- 


gislative steps were also taken to save these 
classes of people from the evils of different 
forms of exploitation and social disabllities ih 
the matter of their, indebtedness, and aliena- 
tion, unteuchability; right for share- -cropping, 
payment of agricultural wages, etc. Gome of 
these Acts are meant for the Scheduled Cas- 
tes and Scheduled Tribes specially, but there 
are other Acts of general applicability and 
they have equal beneficiary effect on the 
Scheduled Castes and Scheduled Tribes peo- 
ple also. Most of these Acts are the products 
ofthe emergency and there are other Acts 
also which have been amended during this 
period to shape them іп the new context. 


so m 


An illustrative list of some of the relevant 
Acts making provisions for the © depressed 
people of the State is given below :— 

4. The West Bengal Seheduled Castes and 
Scheduled Tribes (Reservation of Vacancies 
in Services and Posts) Act, 1976. л 


The Act provides for reservation in services 
under the State Government, Local and 
Statutory Authorities -constituted _ under 
the State Acts for the time being in force, and 
in the establishments in the public sector and 
extends its scope to services under Univer- 
sities and Colleges affiliated to the Univer- 
sities, primary and secondary schools and 
also other educational institutions which are 
owned or aided by the State Government. 
In cases of violation of the provisions the Act 
also provides for penal measure against’ the. 
appointing authorities. 
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2. The West Bengal Medical & Dental 
Colleges ( Regulation & Admission) Act, 
1973. 


The Act provides reservation of 15% and 
5% Of the available seats in each ef the 
Medical agd Dental Colleges for the Schedul- 
ed Castes gnd Scheduled Tribes respectively 
with scope for inter-conversion. The upper 
age limit of 20 years for admission in pre- 
medical course and 21 years in 1st year 
М. В. В. S./B. D. S. Course are relaxed by a 
period of 3 years for Scheduled Castes and 
Scheduled Tribes. 


3 The West Bengal Cooperative Socie- 
ties Act, 1973. 


Section 28 of the Act provides for reser- 
svation of not more than one-fourth ef seats 
on the Managing Committee of a Co-operative 
Society fer such community, class or group 
of persons, which, п the opinion of the State 
Govemmant are socially, economically ог 
educationally backward. | 


4. The West Bengal Rural Indebtedness. 
Rellef Act, 1975. у 


The Act provides for moratorium on suits 
and execution of decrees for recovery of debts 
^ from landless labourers, rural artisans and small 
and marginal farmers who own less than two, 
hectares of land. The initial moratorium will 
be for a period of two years and the State , 
Government will have power to extend the 
period from time to time. 


5. The West Bengal Relief of Rural [n- 
debtedpess Act, 1975. ` i 
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The Act provides for giving permanent re- 
lief after the moratorium in the shape of total 
redemption in the case of very poor and sca- 
ling down of debts in the case of remaining 
categories of weaker sections depending on 
their capacity to pay. In cases of Scheduled 
Tribes the eligibility norms for categorising as 
marginal farmer has been made two hectares 
in place of one hectare. 


6. The West Bengal Restoration of Alie- 
nated Land Act, 1973. 


The Act provides scope for restoration of 
transferred Чапа alienated due to distress by 
repaying the consideration money in easy 
instalments. 


7. Тһе West Bengal Acquisition of Ho- 
mestead Land for Agricultural Labourers, 
Artisans and Fishermen Act, 1975. 


` The Act provides for acquisition of land In 
rural areas on which homestead has been 
constructed by any- person being an agricul- 
tural labourer or an artisan or a fisherman and 
conferment of title to such land in favour of 
such person. і 


"8. The Untouchability (Offences) Act, 
1955. 


` This Central Act provides for punishment 
for practising "untouchability" in respect of 
preventing any person from entering any place 
of public worship er usages thereof, for refu- 
sing admission to any person to any hospital, 
dispensary, educational institution or апу 


- hostel meant fer the benefit of general public, 


9 o 


\ 
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for enforcing any. disability against any person 
with. regard. to access- to any shop, : public 
restaurant, ‘hotel or place. of public.resort or 
with. regard, to. the. practice of.any profession 
or, the, observant of. any, social or. religious. 
custom, etc. , . se; v ` = 

TE ‚з mers s 


ober de a 
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"7g The West ‘Bengal Land. Reforms Ace 
1955. 

(i) Chapter 111 of the Act and also the 
(Amendment) -Actiof 1972: protects:the right 
of the bargadars specifying the share of pro- 
duce payable, by a bargadar, termination of 


cultivation. by a- bargadar. only in. execution. of- 


an-order made оп certain. grounds, establish- 
ment of hereditary right of bargadars etc. - 


.- (il. (Amendment ) Act, 1972 : Chapter 


„ПА. of 1118 Act. provides ‘that a tribal raiyat: 
_ Cannot transféf. by:-sale his holding or part. 
thereof. to a.person not belonging.to- Schedu- 


led Tribes: without the: previous, permission-in. 
writing-of, the. Revenue . Officer and that.per- 
mission. for such transfer cannot be granted ` 


unless- he ìs- satiefied that no purchaser. be- - 


longing te a Scheduled Tribe is willing.to pay 
the fair market price and the proposed sale is 
intended to be made for the improvement of 
any other part of the holding or for invest- 
ment, TI 
powered. to set aside improper. transfers and 
to restore the lands, 
shall also be a. party to all suits of a civil na- 


The Revenue Officers are also em», 
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The Revenue Officer . 


ture in which ' one of the parties чо the suit is 


a Scheduled Tribe. 


(шу 


ad 


(Amendment) Act, 1975 : According Development & Finance Corporation Act. 


‘and “Rsf5.82 and Rs. 86.25 for- child} 


to:the provisions of this amendment the Sche- - 


:duled Caste and ‘Scheduted Tribe , persons 


shall be given preference in the matterof 

settlement of any land which is at the. dis- 

posal ‘of the State Government and. -Which 

under the Act are made with persons whbd are 

residents. оѓ the.. locality. where the Чапа. 

situated, ‘and who. ‚ together with Biher mem- 

bers. of their family, own no land or less;than 

1 ,00 hectare ‘of land including ‘one half of the | 
lands cultivated as bargadar. Transfer of such, 

land is. prohibited. ` E " 


ы Р 


- (iv) (Amendment) Act, 1976 : The Act 
provides for imposing punishment for unau- 
thorised occupation of vested lands.. > 


=: з : ee ee ki m EE 


mee eet seh eae 


“40. “The Minimum Wages’ Act, 1948; f 

“In exercise of "the power confétred' by. 
clause (b) of the: sub- section (i) of Section 5 
of the Act minimum ‘rates of wages payable to 
the employees employed: in the, employments 
in agriculture In the State of West Bengal and’ 
- other conditions pertaining to such employ- 
ment have been fixed by Government Notifi- 
cation^ No. 7000—L. W. dated 30:9. 1974 
and No. 1259—L.-W. dated 6. 4. 1976. The 
minimum daily‘and monthly ‘rates: have been 
flxedat ‘Rsi'8: 10 - and > Вв. 145.70 for adults - 
The: 
working: hours have also: béen fixed ‘eight-and > 
haifshours‘for ап: adult and- six-and half hours ` 
fora child. “Sunday or any otherday'in a week: т. 
- shall betha day of: wesi eet i au. 


к 


11. The West Bengal Scheduled -Castes u 
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The West Bengal Sch. Castes Develop- 
ment & Finance Согрп. Bill, 1976, has been 


passed by the West Bangal Legislative Ass- | 
embly and is now: awaiting. the assent. of. the 


President, The Bil seeks for setting up 
Scheduled Castes Development and Finance 
Corporation in the State with a view to 
provid& for measures to improve the econo- 
mic condition: ¢ of the Scheduled. Casts people 
through the Corporation which will undertake 
various industrial, commercial and other 
activities and will specially promote training 
and _ self-employment opportunities and 
entrepreneurship amongst the Scheduled 
Caste artisans and youths by securing insti- 
tutional finance with seed money of the 
Corporation. 


There are also-other Acts the provisions of 


which are also being applled in the matter of 


the depressed classes. 


The real impact of these legal provisions 
can be feit by the people for whom these 
are meant depending on the way how they. 
are being applied to іп fulfilling thelr objects 
and the capacity of the people to ensure 
their applications. These are aspects which,. 
if overlooked, may frustrate the very purpose 
for which these Acts are there. This de- 
mands for an administrative set-up which will 
not only ensure just and proper application 
of the’ laws but will also provide the right 
educational-and socio-economic atmosphere 
in the society for creating awareness in the 
people. This also calls for an enlightened 
leadership from the people who are up on the 
ladder. 


The State Government is already aware of 
the need for taking sultabla follow-up mea- 
sures in .making the -laws effective and 
meaningful. Suitable rules.are being framed 
and executive instructions within the purview 
of the Acts and Rules are being issued from 
time to time to see that the interests of these 
depressed classes are not side-tracked. The 
revisional settlement operation now being 
conducted in the State under the Law 
Reforms Act has been made more purposeful 
with the issue of specific instructions to 
record all unlawfull possession of tribal 
land, to record the rights of the bargadars 
including hereditary rights etc The applica- 
tion of the Minimum Wages Act for the 
agricultural labourers, comprising Scheduled 
Caste and Scheduled Tribe mostly, and also 


‚ the Acts on reservation in appointments will 


also be enforced through a band of Inspec- 
torate Staff now being.created The provis- 
ions for. alienation of tribals land are also 
being reviewed te restrict clandestine 
transfers by. adopting  strictor measures, 
Different welfare programmes are also being 
carried out both for the educational and 
economic advancement of the Scheduled 
Castes and Scheduled Tribes people. 
Suitable statutory institutions are being set 
up for financing different economic projects 
of these people and to oversee the process 
where the people and their laws are to move 
hand in hand. Here law will notsurely 
be the end-product of the process 
but will be the link in inter-woving the fabric 
of the better society through providing 
continious legal safe-guards as and when 
needed. Let the people be on the move to 
guard against the tendency of abusing the 
laws in the garb of law. 


JUDICIAL OBSESSION 


Men are riot prophets. They all have their 
strong and weak points. 1+ Is futile to have a 


superiority complex and treat others as Inferi- 


or. Unfortunately; some Judges, Lawyers 
and litigants evaluate themselves on the yard- 
stick ef subjectivism. Right-thinking persons 
must always take a rational 
attitude to all issues of fact and of law. But 
if rational approach is not based 
upon objectiviam, there is always the 
danger of acting irrationally. It is a great 
pity that in the legal profession very often we 
find that some people suffer from this Inevi- 
table infirmity. It is often forgotten that 


litigants, lawyers and Judges comprise a 


fraternity which alone can establish rule of 
law in our national life. If this ideal of fra- 
ternity is given a go-by, there is great scope 
for error and consequential injustice. Itis, 
therefore, high time that Judges should judge 
themselves and similarly, the lawyers and 
litigants-also should take receurse to intros- 


MR. JUSTICE S. A. MASUD, 
M. A., LL. B, Barrister at Law. 


Judge, Administrative Dept., High Court 
& Ex-Member 5th Finance Commission. 


pection. 

` A Judge must not have an illusion of 
being omniscient. There are several branches 
of law and naturally they cannot be fairly 
expected to know civil, criminal, revenue and 
industrial law. A Judge before his appoint- 
ment might have special knowledge ina 
special branch of law but such knowledge 
does not make him a panoit in branches of 
law with which he had not been famillar. 
Further, a Judge is not merely a person with 
human frailities but holder of high office 
which enjoins him to do justice without fear 
or favour. His mind should be a tabula rasa 
and can only be guided by the merits of the 
case before him. He should not beoverwhel- 
med with the personality of a Senlor Member 
ofthe Bar nor should allow himself to be 
contemptuous In attitude to a Junior lawyer, 
even though he is inexperlenced and not 
eloquent as the Senior , Members. In fact, it 


often happens that a Junior Member is oftap. 


, 
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much more prepared in arguing his case than 
a Senior Member. Thus, it will be a traversity 
of justice if.a particular Counsel in particular 
' Courts finds -favour from the Bench and his 
-adversaries are ignored. After all, lawyers - 
sénior or junior.are supposed.to discharge their 
dutiessin bestpossible way in favour of their 
respective clients. But they often put their 
cases in exaggerated form.'and use hyperbole 
in support of their clients. But the task of 
the Judges -is much more onerous and diffi- 
cult. They will have to .find out the truth 
and pick and choose the salient points in the 
submissions made by Counsel for both the 
parties. іп doing so, they must not only 
examine the merits of the case but must 
always remember that there is a. Judge of all 
the Judges who will never pardon him if he 
makes a decision on extra-legal considera- 
tions. It is true that a Judge often looses 
his temper sometimes with or without provo- 
cation. but even then a Judge should be 
above all a gentleman. А person can be firm 
witheut being aggressively discourteous. 
Again, a Judge must not penalise a litigant 
for inefficiency of his lawyer, provided, of 
course, a relief is permissible within the 
limits of law. Landlords and Tenants, Em- 
ployers and Employees, Businessmen and 
petty contractors, may not have some degree 
of affluence or resources and naturally it is 
not possible tor the weaker class to engage 
an expensive lawyer. In such а case the 
Judge should have the courage to take up 
the case of the weaker class. 1? is also 
painful to notice that some Judges have the 
habit of playing to the gallary and humiliating 
the lawyers simply because fortuitously a 
pseudo-power has been vested in him. 


Similarly, lawyers have many obligations 
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to perform. They also should not have the 
fesling of ‘monopoly of legal wisdom. It is 
often ridiculous to find that some lawyers try 
to over-reach the Judges by dominating the 
Court and their adversaries. A senior lawyer 
must not forget that he had his junior days 
also. itis unfortunate that often very effici- 
ent lawyers forget the ideals of legal profes- 
sion 'and:endeaveur to win their client's case 
more by judicial tact than by judicial integrity. 
There.is.a tendency of the lawyers їо prolong 
arguments in a dramatic manner, particularly, 
when his lay clients are present in the Court, 
Lawyers should remember the ideal of assist- 
ing the Court to find out the truth. In doing 
зо, they would naturally avoid the weak 
points of their client's case and place all that 


could be said in support of their 
clients. Both the Judges and the 
lawyers are priests in the temple of 


justice and the litigants are the unhappy, 
frustrated worshippers. As exploitation in 
religious institutions is immoral there should 
not be exploitation in any form in Court of 
law. 


Litigants have also special duties and 
obligations to discharge in the national life.: 
To err is human and to forgive is divine. A 
Judge may have committed mistake in decid- 
ing his case. So also a lawyer may have 
failed in arguing the case persuasively. But 
an adverse decision should not arouse a 
feeling that a Judge or a lawyer must have 
been influenced by dishonest persons. When 
а man loses a case it is often heard that the 
Judge does not know law and that he must 
have decided the case on extra-legal grounds. 
While it is true there may be few cases of 
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corruption here and there but such general 
aspertion is a Phenomenon which is disastrous 
for the well-being of society. Ifa litigant 
feels that justice is not being done by his 
lawyer, he can tell the Court the correct 
position. Similaly, if a litigant is disappointed 
with the decision. of a Judge he can always 
prefer an appeal against such . decision. 
Further, if a litigant feels that a corruption or 
dishonesty has taken place. in the judictal 
proceeding, he can always  courageeusly 
report the matter with particulars to the 


higher authorities. 


Itis, therefore, necessary that .Judges, 
Lawyers and litigants should be free from the 
psychosis of fixation and obsessions and 
endeavour should be made: to. establisha 
healthy judicial ¢limate by discharging their 
respective obligations in а propergnanner, 
Instead of one blaming against the ether 
there .should be an honest attempt on the 
part of everybody to do his best, even though 
others are doing their worst. 


LEGAL AID TO THE POOR. 


It is gratifying to note that some ef the 
young lawyers have come forward with the 
benevolent idea of rendering assistance te the 
poor and indigent people. The West Bengal 
Lawyers' Conference was held at Calcutta on 
28th and 29th February, 1976 for delibera- 
tions including the subject of legal aid to the 


poor, 


The Hon'ble Chief Minister, Sri Sidhartha 
Shankar Roy said that the Government's main 
concern was to protect the poor. He asked 
the legal profession whether it would assist 
“the attempt to reduce our society to a stag- 
nant, dead thing, to serve selfish interests or 
come forward, as they did inthe freedom 
struggle, and take the cause of the poor and 
the oppressed." 


The Hon‘ble Mr. Justice Krishna lyer of 
the Supreme Court recalled that In a confe- 
‘rence of Law Ministers in 1957, which had 
been attended both by him and Mr. Ray as 
Ministgrs from Kerala and West Bengal, it had 


by 
SHRI S. M. GUHA, President, 
West Bengal Commercial Taxes Tribunal. 


been. decided that sueh aid should be provi- 
ded to those who needed it. “Today after 19 
years | find that the subjeet is still under dis- 
cussion. Is it the Constitution or the will of 
Parliament that should be changed ?''—ques- 
tioned his Lordship. 


Another judge of the Supreme Court, the 
Hon'ble Mr. Justice P. N. Bhagwati in course 
of deliberations stated, “We must ruthlessly 
weed out from the statute book any law 
which is not giving-justice to the people. If 
we really want that there should be equal 
justice for all, it is absolutely essential to give 
legal aid to the poor and the vulnerable sec- 
tion of the community. A new social order 
could be built up only through the process of 
law in a democracy. But mere passing of 
legislation for social welfare was not enough. 
If the provisions contained in them were not 
implemented such legislation became 'paper 
tigers’. 


Mr. Ashoke Sen, former Law Minister, 
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suggested that the legal aid to poor should be 
renamed as legal service to the needy. 


Whatever may be the name the problem is 
very serious no doubt, 


The administration of justice is one ef the 
fundamental functions of the State. The exor- 
bitant Court Fees which are being increased 
day-by-day stand as a great obstacle to the 
rights of the citizens to obtain justice from the 
Courts. Itis desirable that a litigant should 
be entitled to seek justice at lowest possible 
expenses or costs. И cannot be denied that 
itis the:duty of the State to enable every one 
to assert his legal rights againsthis fellow 
citizens or the State. But this is not always 
remembered and the imposition of Court Fees 
is considered as a great source of revenue 
which is generally utilised for the purpose 
of general administration. It can be mentioned 
in:this connection -that neither in the United 
Kingdom nor in the United States Court Fees 
are generally realised as in our country -except 
for а few items:in the United Kingdom where 
advalorem fees are:charged. In those coun- 
tries a:simple initiating fee is charged in most 
cases. "Anotherfee known as "setting down'' 
fee is:added.at.a later stage of the proceeding. 


‘Apart from the payment of court fees an 
individual must have competent counsel and 
equal "opportunity to present his case. In 
almost all the · countries- it usually ` requires 
much money to engage a competent lawyer. 
So legal fees are also a part of the cost of the 
litigation In the above circumstances a citi- 
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zen with little or no resources in effect enjoys 
a lower legal status and can reasonably claim 
thatthe system of justice discriminates un- 
fairly against him. -in our country а good 
number of people is unable to afford the cost 
of either starting or initiating cause or défen- 4 
ding actions in the courts of Law. e | 


Under the old criminal procedure Code the 
Government did not provide any legal assis- 
tance to the poor in criminal cases other than 
one of murder. Of course, under the Criminal 
Procedure Code of 1973 Section 304 (1) 
provision has been made for appointment of a 
pleader for the defence of an accused ina 
court of sessions at the expenses of the State, 
where the accused is not represented by a 
pleader and when it appears to the Court that 
the accused had not sufficient means to en- 
gage a pleader. Such provision can also be 
applied on notification by the State Govern- 
Ment in relation to any class of trials before 
other courts in the State. So the State, 
Government by Notification may, make provi- 
sion for defence of an accused at the expense 
of the State in the Courts of Magistrates.as ' 
well. у I 


The system of State defence In the cases 
of murder under the old procedure used to , 
be criticised that a lawyer engaged, for the 
purpose was not expected to be independent ` 
of judges and Public Prosecutors. It is some 
time contended that a lawyer engaged by an 
accused out of the legal aid funds can afford 
to be more independent or aggressive in his 
representation or submission. In my experi-. 
ence as a Session Judge | did not find any 

. iy es 
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significant difference in the case of a lawyer 
éngaged by the State for defence and a law- 
yer engaged by the accused out of his own 
funds, 


Any way, itis rather pleasing: to note that 
i some provisions have been made for defence 
of a poor or indigent accused out of the 
State funds under the provisions of the new 
Criminal Procedure Code of 1973. | 


But this provision applies when a person 
Is arrested for a specific offence. But in some 
cases prosecutions cannot be started because 
of want of funds. Legal aid would also be 
‘necessary to persons who figured as informant 
or complainant іп cognisable cases when 
such persons fail to take the help ofthe 
Police or when the cases are not sent'up by 
the Police for trial. In such cases the society 
of the legal aid to the poor may be pe mitted 
to cali for the Police papers and if it is satisfi- 
ed that there is -a prima facie-case, It may 
refer the case to the Director of Public 
Prosecutions or to the local Public Prosecu- 
tor with its recommendation for starting 
prosecutions For avoiding false or vexatious 
prosecutions no legal aid should be given 
unless .the Director of Public Prosecution or 
the Public Prosecutor, as the case may be, 
recommends for any action. 


Unlike in the: Criminal Procedure no pro- 
vision has been made for relief to the poor 
under the Civil Procedure Code. Of course, 
under order XXXIII a person who is not 
entitled to property worth one hundred 
е > 


` 


Rupees other than his wearing apparel тау 
file an application to sue in forma pauperis 
on the ground that he is too poor to pay the 
Court Fee. It may be mentioned that there 
are, however, certain fees from which even a 
pauper is not exempted, namely, fees for 
service of process. If such a person is 
allowed to sue as a pauper he is entitled to 
proceed with the suit without payment of any 


Court fee. When such person succeeds 
in the suit, the Court shall calculate 
the amout of court fees.) which would 


have been paid by him, if he had not been 
permitted to sue as a pauper: such amount 
shall be recoverable by the State Government 
from any party ordered by the decree to pay 
the same and the State Government shall 
have first charge on the subject matter of the 
suit forthe amount of the court fee which 
would have been paid by him, if he had not 
been permitted to sue as a pauper If the 
pauper fails In the suit the Court should order 
him to pay the court fees due by him. Thus the 
State is under no circumstances likely to be a 
loser. The provision made under order XXXIII 
is not sufficient. Funds should be available 
for filing suits regarding family problems, 
namely, suits for divorce, adoption; child 
custody. Besides, there are also suits asto 
conflicts between landlords and tenants. To 
avold battle between the disadvantaged and 
the privileged, the powerless and the power- 
ful something in form of legal aid should be 
available. Unless there can be so reforms, 
force for the purpose of redress cannot be 
avolded. !n every suit or appeal plaintiffs 
or appellants who are not possessed of 
sufficient means to pay the prescribed court 
feos for the plaint or the memorandum of 
appeal, should be given legal aid. For such 


^/ 


legal ald the committee should take into 
consideration the total resources of the 
family, say the persons who are not entitled 
to property worth more than Rs. 250/- or 
Rs. 500/- other than their necessary wearing 
apparels and the, subject matter of the suit 
ог арреа! In my opinion such persons 
would not deserve aid In each and every suit 
in Civil Courts. . When such persons insti- 
tute sults other, than those’. relating to. elec- 
tions or defamation should be: generally 
provided > with “such. aid. But in cases of 
elections or defamation the case for help can 
be considered, if there are any special cir- 
cumstances justifying such heip. A woman 
plaintiff in'a suit for damages for defamation, 
when there is an imputation of unchastity to 
her, would be considered as a most deserving 
person for such help. 

A question may arlse whether there should 
be recovery of legal expense from parties re- 
celving legal aid Parties receiving such aid, if 
are ina position to repay, should be encour- 
aged to contribute or refund such aid asmuch 
as: possible, say at least 50% of the aid 
given, from out of the decretal dues or recei- 
pts from property recovered through a suit 
ог compensation granted in a cese, and such 
contribution shall be credited to the funds of 
the legal aid society 


D 


In this connection it would not be out of 
place to refer to the law of maintenance and 
champerty “Maintenance” ‘is "where any 
man gives out or delivers to another that is 
plaintiff or defendant in any action any sum 
of money or other thing to maintain his plea; 
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or take pains for him when he had nothing 
therewith to do.” 


Lord Haldane in Neville -VS.-London 
Express News Paper Ltd. defined "Mainten-*, 
ance" as, “it is unlawful for a strangg to 
render officious assistance by money ог 
otherwise to another person їп а suit in which 
that third person has himself no legal Interest: 
for his prosecution or defence." 


"Champerty is the unlawful maintenance 
of a suit in consideration of some bargaining 
to have part of the thing in dispute or some 
profit out of it." | 


“Champerty” is in essence “a bargaining 
whereby one party is to assist the other in 
recovering property and Is to: share In the 
proceeds of the action.” An agreement of 
this kind rendering whether the assistance to 
be furnished consists of money or of 
professional assistance or both is illegal and 
void. A solicitor if he actively participates 
by stipulating for а percentage ог by 
doing a positive act to assist т the im- 
plementation of the unlawful agreement, 
will be- guilty of aiding апа  abett- 
ing e.g by drawing up the шарынан» 
agreement. 


` 


The specific rules of English law against 
maintenance and champerty had not been 
adopted in India and a champertous agree- 
ment is not Рег se void (Venkataswami-.VS.- 
K Nagi Reddi, AIR 1962, A, P. 457). But 
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the -principle so far. as it.rests on general 
grounds of policy is regarded as part of the 
law of 'justice, equity and good conscience’, 
In Ramkumar Coondoo-.VS -Chunder Canto. 
`Моокецее (1823, 4 Indian Appeal 23) the 
Privy Council  Observed— "'It is unnecessary, 
new to say. whether the above considerations 
are efsential ingredients to -constitute the 
suitable offence of champerty in England ; 
but they have been properly regarded in India 
as ап authoritative guide to direct the judg- 
ment of the Court in determining the binding 
nature of such agreement there." 


Though the Courts will not glve effect 
to agreement "got up for the purpose merely 
of spoil or of litigation" they may in a proper 
case award compensation for legitimate 
expenses incurred by the lender to enable the 
borrower to carry on the law suit (Alopi 
Parshad- VS.-Court of Wards, AIR 1938, 
Lahore 23). 


An agreement to finance litigation and 
receive half of decretal amount is prima facie 
inequitable and opposed to public policy 
[Babu Ram- VS.-Ram Charan Lal & another, 
1934 All. 1023 (1024)]. 


An agreement in a pre-emption case that 
the respondent would file the appeal In the 
name of the appellant and in case of success 
the appellant would pay half the costs to the 
respondent and half the purchase price, and 
share the property half and half is champert- 
ous and opposed to public policy and, there- 
fore, vold (Suganchand- VS.-Balchand, AIR 
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1957, Rajasthan 89). vg Я 


In a suit to recóver money for financing 
litigation the burden is on the plaintiff to 
prove that the litigation is just and the 
agreement to finance it just and equitable 
(Baburam- VS -Ramcharan, AIR 1934 Allaha- 
bad 1022). Agreéments: between the legal 
practitioners subject to the Legal Practitioners 
Act and their clients making the remuneration 
of the legal practitioner dependentto any 
extent whatsoever on the resuit of the case 
in which he is retained are illegal as being 
opposed to public policy (in the matter of 
Mr. G, AIR 1954 SC 557). Agreement to 
finance litigation of the claimant's getting a 
share of property, if successful, but contain- 
ing no provision for refund in case of failure 
is champertous [Pasupati Venkatapathiraju 
Garu & others -.VS.-Vatsavaya Venkata 
Subhadrayyanma Jagapa—AIR 1919 Mad. 
718 (724)]. 


Legal aid to be rendered by the society 


“tothe poor and indigent person would пої 


arise out of any agreement or contract and, 
as such, would not come within the mischief 
of 'Champerty' or ‘maintenance’, 


It should be made clear In this connection 
that in making any law on the subject there 
should be proper safeguard to prevent abuse 
of the machinery. Frivolous case should 
not be encouraged leading to a multiplicity 
of useless litigation. Care should also be 
taken to see that the persons obtaining free 
legal aid really deserved such ald. In joint 


XM 


causes the more affluent members may secure 
the desired effect by remaining in the back- 
ground and pushing up the cause through an 
indigent member. 


Whatever. help or aid the legal ald society 
may render it Is the duty ofthe State to ena- 
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ble every citizen to assert his legal rights. 

It would not be out of place to refer to the 

observations of the Law Commission on this 

point—''Our States provide hospitals which. 
give free treatment to persons who are physi- 

cally afflicted. ` But а person injured in the 

matter of his fundamental or other legi 

rights we bar his approach to thé Court 

except on payment of heavy fee.” — * 








ОВ. $. М. SEN ( Vice-Chancellor ) 





DR. М, 1. UPADHYAYA (Principal) e. 
University College of Law 
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The Law of adoption, pecullar to the Hin- 
dus in’ India with its predominantly spiritual 
bias and having its root in the Hindu religion 
was first codified’: by the Hindu Adoption 
Maintenance Act, 1956 to bring about uni- 
formity in the law and to give it a secular 
basis, The new Adoption of Children's Bill, 
: which was introduced in the Parliament in 1972 
is the first attempt at implementation ef the: 
Directive Principles of State Policy enshrined 
in Article 44 of the Constitution of'India by 
enacting a uniform Civil Code on the law of 
adoption in India applicable to all citizens 


irrespective of religion, caste or creed. The - 


object of the new Adoptlon bill is to rationa- 
lise the process of adoption by making the 
supervision of ‘Court and welfare of the adop- 
ted child the basic requirement for its validity 
The Bill'alsó seeks to provide a healthy home 
to the destitute children of India who consti- 
tute about 0. 5% of the entire child popula- 
tion of india and whose number exceed 
1. 15'millions in the country. ' 


- Adoption as an artificlal mode of.fillatlon, 


The New Adoption Bill — A Uniform Code 


E 


by 

SUNIL KUMAR MITRA M. A. LL. B. . 
Solicitor & Advocate, 

High Court, Calcutta 


that is acquiring a son in cases where there Is 
no natural son born: and alive, was peculiar 
to Hindu law. As an artificial mode of crea- 
ting. a son to continue the family of the 
adopter, it serves a secular object, The pri- 
mary objective of adoption In Hindu religlon 
was, however, spiritual, viz., to offer funeral 
cake (Pinda) to the adopter after his death on 
thé occasion of Parvana Sradh ceremony. In 
that sense, it was an essential Hindu institu- 
tion for religious purpose. 


Adoption was hitherto unknown to the 
-Muslim law except by way of custom or by 
speclal enactment. “Under the general 
Mahomedan law an adoption cannot be made; 
an adoption If made'in fact. by a Mahomedan 


~ could carry -with It no right of Inheritance” 


-(Omar -Khan-Vs-Mohd. Niazuddin Khan 
(1911).39 1. A. 90. ). И may be mentioned, 
in this connection that Section 3 of the 


2 Muslim Personal Law (Sheriat) Application 
- Act, 


1937 provides that a Mahomedan, 
Competent to contract may by. declaration in 


„сүү 


the prescribed form and filed before the pres- 
cribed authority declare that in matters of 
adoption, he will also be governed by Muslim 
Personal Law. In other words, the Shariat 
Act, 1937. does not include adoption among 
these matters, with regard to which a ‘muslim 
will be compulsorily governed by the 
Islamic law. 


Adoption was also not recognised amon- 
gst the Christians and the Parsees, The 
Indian Succession Act which applies In res- 
pect of intestate succession to Indian Chris- 
tians does not recognise an adopted child as 
.. а lawful helr.- Similarly, adoption- has not 
` ` been recognised amongst the Parsees except 
by way of custom but the custom of taking 
a sonin adoption by way of ‘Palak’ or by 
way of ‘Dharmaputra’ is now almost extinct. 
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woman should not give or take in adoption 
without the husband's assent" Saunaka 
said "the boy must bear the reflection of a 
son,” 


Old Hindu law of adoption, which was 
preeminently based on religion and custom 
permitted a male Hindu of sound mind and 
completing the age of discretion (15 years) 
to adopt a son provided the adopter has no 
son, grand son or great grand son, natural or 
adopted. A wife could adopt only with the 
consent of her husband. A widow's. power 
of adoption depended on the interpretation 


put in different States on the text of Vasistha · 


“nor let а woman give or take in adoption 
except with the assent of her lord’.- [п 
Mithila, the text has been interpreted in such 
a way that са widow cannot at all adopt ; in 
‘Bengal and Benaras a widow could adopt 


In order to appreciate the changes sought - only under an authority from her husband ; 


to be introduced by the new Adoption bill, - 
it is necessary to have a brief history of the 
Law and Institution of adoption prevailing .- 
amongst the Hindus in our country, The Old 
Law of adoption as applicable to the Hindus 
. was evolved out of "two texts and a meta- 


phor.” The texts аге those of Manu 
and Vasistha апа the metaphor 
is that-of -Saunaka, Manu said, “He 


whom his father or mother gives with water 
at the time of distress the son being of the 
same Class and eventually displaced is known 
as Dattaka." Vasistha said, "the sons coming . 
from the virile seed and the uterine blood 
proceeds from the father and the mother as 
the effect from the cause" .. ."only son 
should neither be given nor accepted" . ...a 


. husband. 


in Madras a widow could adopt only with 
the consent of herhusband's coparceners, 
- and in Bombay a widow could always adopt 
without any ‘body’s consent. Regarding the 
capacity of the person giving in adoption, a 
male Hindu of sound mind and attaining the 
age of discretion could glve his son in adopt- 
ion but a wife or widow could not do-so 
except with the consent or authority of her 
The son to.be adopted must be- 
long to.the same caste and must bea 
Hindu. As regards his age, In. Bengal 
and Madras, adoption must take place 
before the thread ceremony and in Madras 
before Marriage. in Bombay State a son 
could be adopted even .after marriage and 
even if the son is older than the adoptive 
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father. The two essential ceremonies requir- 
ed for adoption under the old law were (1) 
Dattahomam, i e., oblation of clarified: butter 
to fire and (2) giving and taking of the boy in 
adoption, 


Changes made by the Hindu Adoption & 
Maint8nance Act, 1956 

The Hindu Adoption and Maintenance 
Act, 1956 which for the first time codified the 
Old law of adoption introduced welcome 
changes in the ancient law of adoptien. In 
the first place the Act introduced a uniform 
law of adoption amongst Hindus governed 
by the Mitakshara and the Dayadhaga Schools 
of Hindu Law by abrogating custom and re- 
moving the conflicting law of adoption 
prevailing in different States of India. 
Secondly: The Act has also provided for 
adoption of daughters, which was higher to 
unknown. Under the old Law, only sons could 
be adopted, not daughter. Only a person 
having no natural, son son's son etc. may adopt 
а son anda person having no natural daugh- 
ter son's daughter etc. may adopt a daughter. 
Thirdly ı Under the Act a Hindu widow may 
adopt a son or a daughter to her-self without 
the consent of her husband or Spindas, there- 


by setting at rest the ageold controversy and ` 


resolving the conflicting laws and custom 
prevailing in different states іп India. 
Fourthly: No father could give or take a 
son or daughter in adoption under the Act 
without the consent of the mother unless 
such consent was unnecessary by reason of 
the mother's renouncing the world, insanity, 
change of religion, etc. A female Hindu also 
could give or take in adoption if she Is un- 
married or a widow, or if her marriage is 


of adoption ; 


dissolved or if the husband has renounced 
the world or ceased to be a Hindu oris a 
lunatic. The act has thus introduced equa- 
lity between males and females in the matter 
of giving and taking in adoption. 
Fifthly : The Act allowed a guardian to give 
an orphan boy or girl in adoption with the 
permission of Court, Adoptlon of an orphan 
was not permitted under the old law. 
Sixthly : Se far as the adopted boy or girl is 
concerned, the Act provided that he or she 
must, be a Hindu, not already adopted 
and not married, and not completed 
the the age of 15 years, unless there 
is a custom to the contrary. Moreover, 
adoptive father or mother must not have a 
Hindu son, son's son or son's son'sora 
Hindu daughter or son's daughter, as the case 
may be. Under the Old Hindu Law, the 
requirement of maximum age of the adopted 
son varied from place to place and in some 
states even a person who is married and has 
children ora person older than the adopter 
may be validly adopted. Seventh/y : In case 
of an adoption of son by a mother or adopti- 
on of a daughter by a father, there must Бе a 
difference of at least 21years between the 
adopter & the adopted child. E/ghthly: the Act 
has provided for only one ceremony essential 
to adoption, namely, the ceremony of giving 
and taking with the intention to transfer the 
child from the family of its birth to the family 
all other ceremonies like 
"Dattahomam" hitherto considered essential 
will not be required. 

Ninthly : The effect of adoption under the 
Act is that adoption amounts to a Civil death 
inthe natural family and a rebirth in the 
family of adoption, except that the child 
could not marry any person whom he or she 


r ` < 
м oc 


could not have married had the adoption not 
taken place. Moreover, any property which 
vested in the adopted child before adoption 
shall continue to vest in him but the adopted 
child shall not divest any person of any estate 
which vested in him or her before adoption. 
The Act, therefore, had abolished the ageold 
doctrine of 'relation back' which entitled the 
adopted child to divest any person of any 
property of his father even which has already 
vested in him or her in the meantime, in case 
of an adoption of a son by a widow to her 
deceased husband. 


Adoption of children Bill 1972—changes 
- suggested: The proposed Adoption of 
Children Bill 1972 which is modelled on the 
English law of adoption and which will be 
the first uniform law of adoption applicable 
to all persons in India was introduced in the 
Rajya Sabha with the following objects as 
outlined in the Statement of objects and 
reasons of the bill :— 


“In India there is no general law of adop- 
tion though it is permitted by statute amongst 
Hindus and by custom amongst a few num- 
berically insignificant categories of persons. 
In recent years there has been a growing 
demand for a general law or adoption in India, 
‘particularly from several social welfare orga- 
nisations and social workers who see in the 
institution of adoption an opportunity to 
provide proper homes and families for aban- 
doned, destitute and neglected children. 
The basis of this demand lles embedded in 
article 39 of the Constitution which provides 
inter alia that the State shall direct its policy 
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towards securing that childhood and youth 
are protected against exploitation and against 
material and moral abandonment. This Bill 
seeks to meet this demand." 


* 

The salient fealures of the Adoption sid 
and major changes which the bill will intro- 
duced on the existing law of adoptibn based 
on the Hindu Adoption and Maintenance Act, 
1956 are set out below :— 


(i) Uniform law of Adoption: The Bill 
will apply to all persons in India and not to 
Hindus alone as provided in the Hindu 
Adoption and Maintenance Act. Thus the 
new cosmopolitan law of adoption will make 
adoption valid amongst Muslims, Christians 
and Persis, who were not governed by the 
Hindu Adoption and Maintenance Act, 1956 
The numbers of the Scheduled Tribe will also 
be governed by this law. 


(ii) Necessity of Adoption order: 
Under the proposed Bill, adoption, can be 
made only by an adoption order of a District 
Court. Hitherto adoption, which was essen- 
tially based upon Hindu religion was the 
result of agreement between respective 


` parties the persons taking in adoption and 


the person giving in adoption and did not 
require any order of Court to render И valid. 
The Hindu Adoption and Maintenance Act 
1956 which only imposed certain essential 
pre-conditions for its validity did not also 
require any order of Court, except їп а case 
of an adoption of an orphan or abandoned 
child who may be given in adoption by a 
Ф 
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"guardian with the previous permission of 
court. The bill, following the British Adop- 
tion of Children Act 1926 requires an adop- 
tion order to be passed by a competent district 
Court upon the application of a person 

x willing to adopt a child to effecta valid 
adoption. The bil does away with both 
statutory as well as cuatomary adoption. 


(Hi) Age of the Child to be adopted: 
The Adoption Bill provides that a child who 
-has not completed the age of 18 years and 
who is not already adopted or married may 
be taken in adoption. Under the Hindu 
Adoption and Maintenance Act, 1956 a Hindu 
Child who has not completed the age of 15 
years and not already adopted or married may 
be adopted, unless there is a special custom 
permitting such adoption, 


The proposed Bill, therefore, extends the 
maximum age of a child to be adopted from 
15 to 18 years and abrogates custom permit- 
ting adoption of a married child. The Bill 
also provides that a sole male applicant 
may adopt a female child only 
if he is the father of the child or 
there are other special circumstances justi- 
fying such adoption. 


(№) Person giving in adoption—The 
proposed Bill requires the consent of every 
person who 1$ a parent or guardian of a child 
and where the child is under the care and 
custody of an institution, the consent of the 
institution, for the adoption of a child 
(Sectlon 7). No consent of the natural 


father of a illegitimate child is, however, 
required in case of an adoption of that child 
(Section 7 proviso). Under the existing 
Hindu Adoption and Maintenance Act, 1956, 
the father of the child with the consent of the 
mother can give a child in adoption unless 
such consent Is not necessary by reason of 
death or disability of the mother. The exist- 
ing Act also provides that the mother alone, 
in case of death or disability of the father or 
guardian of the child with the permission of 
the Court may adopt the child. Under the 
new Adoption Bill, the Court can dispense 
with such consent in case where such parent 
Or guardian has abandoned or neglected or 
persistently Ill-treated the child or cannot be 
found or is incapable of giving his consent 
or is withholding consent unreasonably 
[Sectien 7(3)]. 


(v) Person who may take іп adoption — 
The proposed Bill suggests the following 
changes with respect to the capacity of 
persons who may take in adoption :— 


‘(a) Age of adopter :— The Bill requires 
that the adoptive father or mother must have 
completed 21 years of age and be of sound 
mind and If married they must adopt jointly 
with the spouse and т the case of person 
having more than one wife with any one of 
the wives (Section 5). 


Under the Hindu Adoption and Mainten- 
ance Act, the minimum age of a person to be 
adopted was 18 years and not 21 years as 
under the proposed Bill, except in case of an 


9 o 


adoption of an ‘legitimate child by the 
natural father or mother. 


. (b) Joint Adoption: The existing Act 
allows an adoptive father to make adoption. 
with the consent of his wife unless such 
consent is not required by reason ofthe 
disability of: the wife, or the. wife may adopt 
herself if the husband has ceased to be a 
Hindu or has renounced the world or is ad- 
judged a.lunatic by a competent Court. The 
Consent. of -joint adoption replaces that of 
adoption by .one with the consent of the 
other as under the existing law. 


(c) Difference of age between adopter 
and the adopted: The New Bill requires 
that persons adopting must always be older 
than the child to besadopted by 21 years, 
subject. to the .exception of the adoption of 


an illegitimate child by its natural parents. 
Under the Hindu Adoption and Maintenance: 


Act, the— difference of 21 years must exist 
only when the adopter and the child belongs 
to different sexes, i.e. when a father adopts a 
daughter ог. a mother adopts a son. Under 
the. new Adoption Bill, the difference of 
21 years between the daughter and the child 
to be adopted must exist in all cases, except 
in case of an adoption of an illegitimate child 
by either the father or mother of'such child. 


\ 


(d) Number of adopted child : No restri- 
ction : The proposed Bill imposes- no restric- 


tion as to the number of children that may be: 


taken in adoption.. In other words, under the 


new ВШ: ап adopter can taken in adoption any- 
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number of sons or daughters irrespective of 
the fact that he or she has or has not a son 
er a daughter natural or adopted living at the 
date of adoption. _ 


(e) Restriction on adoption: ° 


If. the sole applicant- is a male and the 
child to be adopted із a female then no adop- 
tion order would be passed by a district Court 
unless the applicant is the father or there are 
other justifying circumstances for the adop- 
tion (Section 6). 


. (f) Absence of natural son or daughter 
not necessary : ч 


In orderto effect a valid adoption there is .. 


no basic requirement that the adopter has no 
natural or adopted son, son's son, or son's 
son, son, or daughter or son's daughter as the 
case may be, which was а sine qua non of 
adoption under the Hindu. Adoption & Main- 
tenance Act 1956 Absence of a natural son. 
or daughter is a condition precedent'to adop- 
tion of а son or daughter under the Hindu 


Adoption & Maintenance Act, but not so 
under the proposed Law. 
(vi) Effect of adoption: As regards 


the effect of adoption the provision contained 
in Section 13 of the Adoption Bill are based 
on Section 12 of the Hindu Adoption and 
Maintenance Act, 1956 except that the Bill 
provides that the adopted child will be trea- 
ted as if he had been born to-the adopter in 
lawful wedlock for all purposes (including 
intestacy) with effect from the date on which 
the.adoption order takes éffect. The adopted 


° ° 
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child is, therefore, treated asa natural born 
legitimate child- also in cases of succession 
under the Indian Succession Act, 1925. The 
bill thus equates the status of an adopted 
child with that of-a-child born of lawful wed- 
„іо in all respects. 
* 


(vii) Miscellaneous orders : The Adop- 
tion of Children Bill, 1972 also makes adequ- 
ate provision for protection of the adopted 
child by empowering the district court to pass 
interim orders, provisional adoption orders, 
restriction on removal of a child for adoption 
outside India as well as for adoption by per- 
sons domiciled outside India, Some of the 
said provisions are summarised below : 


(a) The Bill empowers the district court 
to postpone the final determination of an 
application for an adoption order and to pass 
interim order giving the care and custody of 
the child to the applicant by way of 'probatl- 
onary period' їо provide for the ‘maintenance 
and education' of a child if the Court consi- 
ders it just and convenient. The procedure 
helps the Court in „ascertaining that the 
adoption order may be in the best interests of 
a child. ` 


(b) The district court may, if thinks it fit 
and proper, appoint a guardian-ad-litem of 
the child to be adopted in order to safeguard 
the Interest of the child before a Court. 


(c) The district court while making the 
adoption order may impose terms and соп- 


ditions in the interest of the child and may 
require the adopter by ‘bond’ or otherwise 
to make necessary provision for the child, as 


“the court thinks just and proper [Section 11 


(d)]. 


(d) The district court may by order req- 
uire the parent or guardian of an adopted 
child to produce such child before the Court 
if the court has reason to believe upon its 
own knowledge, information or suspicion that 
the child is habitually or cruelly illtreated or is 
made to live by begging or is made to live in 
circumstances which encourage seduction 
ог prostitution of the child or the child is 
likely to be taken out of India for immoral 
purposes. The Court after hearing evidence 
will pass such appropriate order for the pro- 
tection of the child as the welfare of the child 
demands. The Court may appoint a guardian- 
ad-litem of the minor child pending final order 
in the matter (Section 14). 


(e) The district court may also make 
appropriate provisions for licensing and su- 
pervision of institution desiring to make arra- 
ngement for adoption of children (Section 
15). 


(f) The Adoption Bill’ prohibits taking or 
sending of an Indian child outside India for the 
purpose of adoption execpt under the autho- 
rity of a provisional adoption order to be 
passed by the district Court (Sectien 22). 


(g) Under the new Adoption Bill the 


° ° 
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district Court competent to pass adoption 
order will be the principal eourt of original 
jurisdiction, having jurisdiction In the place 
where the child to be adopted or the appli- 
cant resides on the date of application, 


(h) “In all matters of adoption the district 
Court will be guided by the Supreme Con- 
sideration of the welfare ef the child and will 
give due “consideration to the wishes of the 
child having regard to his age understanding. 


(i) The new Bill repeals Hindu Adoption 
and Maintenance Act, 1956 in во far as И 
relates to adoption among Hindus and abro- 
gates custom or usage relating to adoption 
among Hindus (Section 25). 


' (VIII) Foreign Adoption: Тһе adoption 
Bill hss for the first time provides for, what 
is commonly’ known as, ‘foreign or inter 
country adoption’. With that purpose, the 
Bill empowers the District Court to pass 
provisional adoption orders permitting a 
person, who is not domiciled in India, and 
who is desirous of adopting an Indian child 
under the law of the country of his own 
domicile, to take a child out of India for the 
purpose of adoption. Under the Law of his 
country, The District Court, by such provis- 
ional adoption order, may give care and 
custody of the child to such foreigner pend- 
Ing final adoption by him of the Indian child 
under the foreign law, The Bill, however, 
provides that every application fora provisi- 
опа! adoption order has to be accompanied 
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by— 


(1) acertificate of the Central Govern- 
ment that the applicant is a fit persos to 
adopt a child ; г 


. (i) that welfare aud Interest of the child 
shall be safeguarded under the law of the 
country of the adopter ; and 


(11) that the applicant has made proper 
provision by way of deposit or bond to enable 
the child to be repatriated to India if neces- 
sary (Section 23). 


The Adoption of Children Bill, 1972 which 
will be the first uniform secular law of Adop- 
tion in India has been welcomed by distin- 
guished lawyers, and several social and 
welfare institutions in the country. Sugges- 
tions for improvement of some of the clauses 
of the Bill have been made by Jurists; Bar 
Associations and social welfare organisations 
in the country. These suggestions include 
setting up ef family courts on the Japanese 
model, validity of voluntary adoption and 
adoption by registered deed as under the 
existing law without a formal adoption order, 
raising of minimum age of the adopter from 
21 to 25 years as in England, making interim 
order of adoption for probationary period 
before final order т all cases, change in the 
law of Succession of the Hindus, Muslims & 
Christians etc. etc. Н may be mentioned. in 
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this connection that the proposed Bill is only 
an ‘enabling statute’ which only gives an 
option to persons domiciled In India to adopt 
in accordance with the provisions of the Bill, 
irrespective of religion, caste or creed, so 
thateórphans and destitutes may find a heal- 
thy homeand persons having no natural son 
or daughter may find welcome substitutes. 
The proposed Bill has shifted the emphasis 
frem religious or spiritual aspect of adoption 
to secular and practical aspect of the subject 
and to provide a healthy home to the large 
sections of orphans, destitutes and aban- 
donad children in the country, ' 


x 


The proposed Bill amply safeguards the 
interest of the adopted child by requiring the 
District Court administering adoption law to 
consider different aspects of adoption before 
making the adoption order and also to exer- 
cise vigilant supervision over the conduct of 


the adoptive parents and if the welfare of the 
child so requires,‘ even to remove the child 
from the custody of the adoptive parents and 


©) 


to cancel adoptien. The paramount conside- 
ration of the Court administering adoption 
law will be the benefit and welfare of the 
child to be adopted, 


The principal purpose of the Bill is there- 
fore, to introduce a uniform cosmopolitan 
law о? adoption in the country in realisation 
of the objective enshrined in Article 44 of tho 
Constitution and to secure that ‘childhood 
and youth are protected against exploitation 
and against material and тета! abandonment” 
which isa directive principle of State policy 
envisaged In Article 39 of the indian 
Constitution. 


A perusal of the different provisions of 
the Bill leaves nò doubt that the Adoption 
Bill amply fulfils the objects it seeks to 
achieve, end is destined to usher in a new 
chapter in the history of family laws in our 


country. 


“Jurisprudence is still in the gristle and 
not yet hardened into maturity. And this is 
evident from the German use of the word 
‘thing’ for res that are Corporal. This 
definition shuts out ‘electricity’, since it is 
not a thing, Naturally its appropriation is 
not theft. Similarly it is improper to speak 
of ‘incorporal ownership’, ‘corporal and 
incorporal rights’. ! They illustrate that 
jurisprudence has not yet passed its infancy. 
The term “preamble” supports this conten- 


tion. It [s derived from Latin prae-r ambulare, 


to walk—it comes from medieval Latin, 
preambulum, and {гот Late Latin neuter of 
praeambulus, which means ‘walking in front 
of. And the word denotes a preface, prolo- 
gue or Introduction. in 1628, it acquired a 
specific meaning, namely, "an introductory 


.... A Cinderella Of Jurisprudence. ` 


= A ` 


By- > 

` 
`A. R. BISWAS, -М:А. LLM. - 
Lecturer, Jogesh Chandra College, 
Law Department ; 
and. AAT 3 N 98 
¿South Calcutta Girls’ College, 
,Law Department, Calcutta. . 


paragraph -or- part in a statute, deed etc, 
setting’ ‘forth ‘the’ grounds апа intention.of 
it".* It was from the statute that the term 
was transfered to the Constitution when the 
latter came to mean In 1735 “the system or 
body of fundamental principles according to 
which a nation, state, or body politic is cons- 
tituted and govemed"'.? Bolingbroke, however, 
gave а definition of “Constitution” In 
A Dissertation upon Parties, published in the 
Craftsman from 1727 10-1731: "By 


` Constitution, we mean that assemblage of 


laws, institutions and customs, derived from 
certain fixed principles of reason that com- 
pose the general system, according to which 
the community hath agreed to be governed", 
The Act of Union of the United Provinces of 
the Netherlands, 1579 is such а document. 
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But a selection of the fundamental principles 
was not called the "Constitution" until the 
American and French Revolutions. Thus in 
1787—1789 was born the Constitution with 
igs preamble. 

е 


1 : TAELAW AND THE CONSTITUTION. 


England has no written Constitution in the 
sense In which America has one. And this 
fact has been responsible for such expression 
as ‘Constitutional law” or Dicey's "Law of 
the Constitution" (1885). Here the Statute 
and the Constitution have been placed on the 
same footing. Hence -Constitutional law is 
defined as "that part of English law which 
relates to government. · Its boundaries have 
never been satisfactorily defined largely 
because it is not possible to find a funda- 
mental difference in England between public 
law and private law. Further, there is no 
particular written document which contains 
the Constitution, as there is in most foreign 
countries, and so-it is not possible to point to 
any series of provisions as possessing any 
éxtra-ordinary sanclity and as being set apart 
on that account’.é But William Auson 
realised in 1892 the distinction between а 
Statute and a ‘Constitution and he called his 
book The law. and custom of the Constitu- 
tion. He meantto say that the constitution is 
law plus custom. A boigraphy. of this diffe- 
rence is The law and the constitution (1933) 
written by Ivor Jennings. ылы е 


` 


` 


There are thus two kinds of law within the 
State Constitutlonal law: and ordinary law. 


The former governs the state whereas the latter 
provides the means by which the State gove- 
ms. Secondly, the character and sanction of 
both are different. For even т England, a 
Constitutional law, though enacted through 
the regular process of legislation, is meant 
to control the Legislature, or more generally 
the Government, and directs us back, impli- 
city or explicitly to a will beyond the will of 
the legislature. In the words of Maclver 1 
"This constitutional law is to a great extent 
unwritten, and consists in modes of procedure, 
precedents, traditions, in the ‘spirit of the 
Constitution’ which a legislature does not 
violate without offending that ultimate 
sovereign to which it directly owes its 
power". 5 


There is another way of distinguishing a 
Constitution from a Statute and Kelsen does 
this. According to him a Constitution is the 
grandnorm from which a Statute law is 
derived. The former is a higher norm while 
the latter is a lower norm. Апа the relation 
between them’ is one of  higher—lower 
norms ê From this follows a criterion of 
validity. The Golaknath holding? was 
overruled by mine out of ten Judges of the 
indian. Supreme Court, who. distinguished 
between constitution and law in terms of the 
Criterion of validity. In the words of Chandra 
chud J: "The . fundamental distinction be- 
‘tween constitutional. law апа ordinary law 
Jies in the criterion of validity; In the cass 
of-constitutional law, its validity is inherent, 
whereas in the case of an ordinary law, its 
validity has to be decided оп the touchstone 
of the Constitution”. It may be noted here 
that. the Kesavananda Court clarified the 
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distinction blurred by the Golaknath Court. 


In fact, the Indian Constitution (1950) 
distinguishes between the Constitution and 
thelaw Thus Art. 60 prescribes the Pre- 
sidential oath or affirmation іп these words: 
"| will preserve, protect and defend the 
Constitution and the Jaw’, This distinction 
is evident in Arts, 13(4) and 368(3). Parlia- 
ment had to resort to the twenty-fourth 
amendment? of the ‘Constitution In 1971 to 
make it clear that an “amendment of the 
Constitution" under Ап, 368 is not “law” 
within -the meaning of Ам. 13(2). In this 
context, a .constitutional preamble needs 
differentiation from a statutory preamble, 


I: THE NATURE OF A PREAMBLE. 


The preamble originated in а statute with 
the words, "whereas " Itis inserted 
fo serve as a preface to an Act—it gives the 
reasons for the passing of an enactment. A 
preamble has to be consistent with the body 
of a statute. But there is no exact corres- 
pondence between the preamble and the Act : 
the latter may go beyond or fall short of the 
indications given by the former. And the 
question of Constitution comes in to attach 
weight to the preamble vis-a-vis the statute. 
According to Dyer С. J. a preamble із "a key 
to open the minds of the makers of the Act, 
and, the mischiefs which they intended to 

-redress'".? It is In the recital that the misch- 
ief to be remedied and the scope of the Act 
are described. The modem tendency is to do 
away with the preambles. And this has 
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called forth judicial lament: “| express my 
regret that the practice of inserting pream- 
bles: in Acts of Parliament has been 
discontinued | as they were often, of 
great assistance to- the Courts ip 
construing the Acts,"*? The Statute of West 
minster, 1931 is a statute with a pfeam- 
ble, while the Crown Proceedings Ас!® 1947 
is a statute without a preamble. The former 
starts with the "whereas........." form: but 
the latter omits the “wheras” clause and 
opens only with the “Ве it enacted” form. 
In this context, the preamble may be defined 
as a prefatory statement at its beginning, 
following the title and proceeding the enact- 
ing clause, explaining or declaring the policy 
and purpose, the reasons and motives for, 
and the objects sought to be accomplished 
by the enactment of the statute.!! 


Constitutional preambles were evolved in 
two forms—statutory and X constitutlonal. 
Theone originated in England in respect of 
the Colonies ; while the other in independent 
countries such as the U.S.A. The first is 
the statutory type—it Is a statute so far as the 
mother country is concerned; butit isa 
constitution from the standpoint of a colony, 
since it regulates the relations between a 
colony end the mother country. Thus the 
preamble of the British North America Act, 
1867 opens with the words : "Whereas the 
Provinces of Canada, Nova Scotia апа New 
Brunswick have expressed their desire to be 
federally united Into one  Dominion.........'* 
The same form may be seen in the preamble 
of the Government of [ndia Act, 1858 as well. 
The second type admits of two forms— 
direct and indirect. The former is the first zz 


(1950). 


D 
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personal “we the-people" form as illustrated 
by the preamble of the U. S. A. (1787), of 
Eive (1937), of Japan (1946) and of India 
The indirect form is -the "'third- 
pesonal-form” ав Illustrated by the preamble 
of France (1958) апа: of Weet Germany 
(1949)—4n place of “we-the-peeple”, they 
have Inserted the. “French people” and the 
“German people" respectively. : 


` 


Preambles are also found in International 
Charters in two forms—direct and indirect, 
The one Is the “first-personal” form as 
illustrated by the preamble ‘of the Charter of 
the United Nations (June 26, 1945) ; while 
the other is the "third-personal" form as 
illustrated by “that of the Covenant of the 
League of Nations (January 10, 1920). The 


former starts with the words "we-the-peo-' 


ples-of-the-United-Nations” and the later 
opens with the words, "the-High- Contrac- 
ting-Parties". The U. М. Charter contains net 
only a “preamble”, but also "purposes" and 
"principles". The technical Committee 
dintinguished ` between’ these three as 
follows : 


(a) The ‘preamble’ Introduces the char- 
ter and sets forth the declared common in- 
tentions which. brought us together in this 
conference and moved us to unite our will 
and efforts, and made us harmonise, regulate, 
and organize our internal action to achieve to 
our common ends. | лы ; 


` 
+ 


ib) The ‘purposes’ constitute the aison 
d'etre: of the organization. They are the 


'(titution contains these three. 
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aggragation of the common ends on which 
our minds met ; hence, the cause and object 
of the Charter to which Member States 
collectively and severally subscribe. 


t 


(c) The chapter en "principles" sete, in 
the same order of ideas, the methods and 
regulating: norms according to which the or- 
ganization and its members shall do their duty 
and endeavour to achieve the common ends. 
Their understandings should serve as actual 
standards of international conduct". ! 2 

'And the preamble of the Indian Cons- 
First, it is 
“preamble”, since it preceeds the articles ; 
second, it has the great “purpose” of cons- 


_ tituting India into "a sovereign democratic 


- 


republic’ and of securing some basic rights 
to its citizens ; third, it sets out the “princi- 
ples" of operation, viz. justice, liberty, 
equality and fraternity. 


It is evident that a preamble of an U. N. 
Charter is a customary part ofa treaty and 
serves the purposes which the parties have in 
view and the: considerations that have led 
them to agree. Ithas been referred to in the 
General Assembly resolution of December 
18, 1962 on friendly relations and coopera- 
tion between States and also т the discus- 
sion on the “Uniting for peace’ draft reso- 
lution. The faet worth noting is that a 


- preamble is a part of a treaty and in respect 


of a State Constitution, it is a compact amo- 
ngst the people themselves. In other words, 


this is the social contract of which Plato 
e * 
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speaks in his Republic thus: “When men 
have had a taste of both (to do wrong and 
to suffer wrong), those- who have not the 
power to sure the advantage and escape the 
harm decide that they would be better off if 
they made a compact neither to do wrong nor 
to suffer it. Hence they began to make laws 
and covenants with one another ; and what- 
ever the: law prescribed they called lawful 
and.right''.! 4 : 


M 


The. doctrine of social contract has two 
plases. The one relates to pactum unions 
(i.e. pact of union) which is a historical fact ; 
while the other relates to pactum subjection- 
is (Le. pact of surrender) which is a postulate 
of reason. And.the theory of social contract 
has been coloured by the attitude of political 
thinkers towards these two aspects. Thus 
Hobbes: recognises only a pactum subjec- 
tionis, Locke. accepts both the -pactum 
union's and  subjectionis; and Rousseau 
knows only a pactum union's.?* Itis the 
pactum union's that frames the Constitution, 
in other words, a Constitution is an autobio- 
graphy of power—relationship it is in the 
name of the Constitution that a statute is 
declared "un-constitutional", The Consti- 
tution is superior to the government or party 
ог. majority, since it is constitutive of the 
State itself. Here is found the "general will" 
of the community on which the State is 
based, of which the State is an organ. And 
the general will is the will for the State, not 
ofthe State—it exists.to control and limit 
the State, the agent of the community. That 
is why modern Constitutions assign duties 
to the State, for -example, the Directive 
Principles of State Policy as embodied in: 
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Part, ІМ of the Indian Constitution. And the 
preambles of the Constitutions declare that 
all power emanetes- from the people or the 
community, A question arises asto how to 
distinguish between .the Communal мала. 
the sovertign will of the State. "khe true 
distinction depends on the fact that ¿here are 
certain fundamental principles which express 
the very nature of social man. Here differ- 
ence between majorities and minorities are 
not made political issues, because of the 
social insight of men. The real guarantee 
of the limits of State sovereignty is-the living 
sense of what society means and of its rela- 
tion to personality. This prevents majorities 
from the blind.appeai to the State.to enforce 
their opinions and saves minorities from 
oppression. The Communal will maint- 
ains the State while state sovereignty is the 
will of an association, not of the community. 
In this context, Maclver concludes: ‘The 
State is given a function to perform and 
means wherewith to perform it. but that 
which assigns the function and provides the 
means is the unseen master-builder of so- - 
сіеёу"'.1% And the preamble of a Constitution 
is the handiwork of this unseen master-buil- 
der. 


- Ш: The 
Preamble. 


Judiciary on Statutory 


+ 


- e 
Statutory preamble has played its role 
throughout the ages this has been interpreted 
by counts as follows : 


`. 


x 


Es LZ 
(а) Apart of the.statute— 


in England 


Xo š 


Lord Holt once declaréd that "the preamble 
of a statute is no part thereof, but contains 
generally the motives or inducements there- 
of".!7- However this is now overuled by 
Pgilock C. B. in Salkeld V. Johnson?® 1 
"The preamble is undoubtedly part of the 


Act”. x 


(b) Interaction betwee preamble and 
enacting provisions— A preamble may op- 
erate as a limitation on the application of a, 
statute. In case the generality of the enac- 
ting clause is attended with an inconvenience, 
the preamble is to-restrain it. As observed 
by Nicoll M. R. in Brett V. Brett 19 : “H the 
scope and purpose of an Act is made plain by 
reference to its preamble, than words prima 
facie of general import in the enacting provi- 
sions may be cut down so as to make the Act 
in its effect correspond with its purpose”. 


On the other hand, if the enacting words 
can take in the mischief intended to be 
remedied by the statute, they shall be exten- 
ded for the purpose though the preamble may 
not warrant it: Basett V. Basett. °° A pre- 
amble can affect the meaning of the enacted 
part only when there is a compelling reason 
forit, But it is not a compelling reason 
that the enacted woids go somewhat further 
than the premable enacts. 


(c) An aid to construction— The rules 
on the point may be summed up thus. First, 
the preamble must be disregarded when the 
language of an Act is clear. Secondly, it may 
be resorted to, to get the meaning or object 
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ef an Act which is not clear. Thirdly, 
it may be used, where the general 
language of an enactment is intended to have 
some limited application, to indicate the par- 
ticular instances of its application. Finally, 
one should not create an ambiguity in order 
to bringin the aid of the preamble. As ob- 
served by Lord Blackborn : “In construing an 
Act of Parliament, where the intention of the 
legislature is declared -by the preamble, we 
areto give effect to the preamble to this ex- 
tent, namely, that it shows us what the 
legislature are Intending and if the words of 
enactment have a meaning which does not go 
beyond that preamble, or which may come 
up to the preamble, in either case we prefer 
that meaning to one showing an intention of 
the legislature which would not answer to 
the purposes of the preamble, or which 
would go beyond them. To that extent only 
is the preamble material”. 3! 


(d) Effect of repealed preamble— Even 
а repealed preamble is relevant to the cons- 
truction of the unrepealed operative parts of 
the Асї,22 


(e) Facts in a preamble as proof— 
Facts in a preamble are admissible in evi- 
dence as prima facie proof of their truth, ?3 


IV : Constitutional preamble in a new 


key. 


The judiciary has ир new interpreted 
only the statutory preamble and extended 


ео 


46 


this interpretation to the Constitutional prea- 
mble, And this has been done on the basis 
of Anglo-American jurisprudence. So far as 
the statutes are concerned, this may be good; 
but in the case of Constitutions this falls 
short of the requirements. Examples of such 
an extended Interpretation may be had from 
the jurists of America. Thus Corwin remarks : 
“The preamble, ‘strictly speaking, ig nota 
part of the Constitution, - but walks before 
it".** To the same effect is Willoughby's 
observation: “It (preamble) has never been 
ragarded as the source of any substantive 
power conferred on the Govt. of the U. $. or 
on any of ‘its departments. Such powers 
embrace only those expressly granted in the 
body of the Constitution and such as may be 
implied from those so granted". ?* 


The Indian' Supreme Court has been 
guided in this respect by. Anglo-American 
jurisprudence, Thus Ray J (as then he was) 
ofthe. Supreme : Court has told this line in 
Kesavavanda Bharati V. State of Kerala. 29 ; 
"(T) The preamble has never been regarded 
asthe source of any substantive power be- 
cause such powers are expressly granted in 
the Constitution ;" “(2) (It) refers to the 
frame of the Constitution at the time and 
therefore it can possibly have no relevance to 
the Constitiuent power in- the future, when 
that Constitution can be changed”; and 
“(3) И can be repealed"'. 


With regard to (1), (2), and (3) the obser- 
vations of Chief Justice Marshall of the 
American Supreme Court are worth quoting: 
“We must never forget that it is a Constitution 
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we are expounding. (It) is intended to endure 
for ages to come, and consequently, to be 
adopted to the various crises of human 
affairs. [ts nature requires that only Из gréat 
outlines should be marked, its. importapt 
objects designated, and minor Ingredierits 
which compose those objects, be deduced 
from the nature of the objects themselves. 
The Govt. proceeds directly from the people. 
In form and substance it emanates from them. 
its powers а e granted by them." ?7 Echoing 
the words of Chief Justice Marshall, Corwin 
has. made the following observation on the 
expression “do ordain and establish” appear- 
Ing in the preamble of the U. $. Constitu- 
tlon: “As a document the | Constitution 
came from the generation of 1787 ; as a law, 
it derives its force and effect from the present 
generation’ of American citizens and hence 


. should be interpreted in the light of present 


conditions and .with a view to meeting pre- 
sent problems.?? Іп this context, the words 


.—“we do adopt, enact and give"—of the. 


Indian preamble refer to the present tense 
and not-to the past tense. And this is 
significant for two reasons, First, the Cons- 
titution as -a document came from the gene- 
ration of 1946—49.` Second, as a /aw it 
derives its force and effect from the present - 
generation of Indian citizens, so that it has 


- to-be interpreted in. the light of the present 


conditions.*® And from’ this the relevancy 
of the frame of the Constitution follows 
automatically. 


“The boldly positivist approach” of the - 
Indian Supreme Court has.been regretted Бу 
McWhinney who has said: "This is due. 
mainly to the continued dominance in то 
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jurisprudence of English judicla! traditions 
and patterns of thought; the Privy Coun- 
cil’s approach to constitutional Interpretation 
in the era of the old British Empire, and of 
yle Commonweth that succeded it, was to 
treat Dominion Constitutions as mere statutes 
and to subject them to the 'ordinary' (restric- 
tive) rules of statutory construction, with a 
reading-down of the provisions of these 
Constitutions as the inevitable result". ?? 
This is the fallacy of identity in difference. 
It consists in identifying the constitution 
with the statute and in applying the restric- 
tive rules of a statute to a constitution, al- 
though, the two are different, In other words, 
the Constitution and the statute have been 
treated alike, though they are different, And 
this is fallacious. Ё ps 


- Constitutional interprefation needs what Is 
termed by Wynes as the “Generic Interpre- 
tation” : "The terms of the Constitution must 
- be interpreted by reference to their meaning 

when the document was framed, but this 

does not involve the consequence that they 
are tobe read as comprehending only such 
manifestations of the subject matters, named 
- as were known to the framers. On the con- 
trary, the Constitution. can be and is cons- 
trued to include new specific developments 
of particular matters as may arise from time 
to time, in other words, while the power 
remains the same, its extent and ambit may 
grow with the progress of history',?! [n this 
connection the method of constitutional 
interpretation as laid down by Roscoe Pound 
should be followed: ‘The Constitution is 
notea glorified police manual. Constitutional: 
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provisions lay down great principles to be 
applied as starting points for legal and poli- 
tical reasoning in the progress of society. 
But the principles are not to be interpreted 
and applied strictly according to the literal 
meaning of words used by the framers as if 
they laid down rules. Interpretation of 
Constitutional principles is a matter of rea- 
soned application of rational precepts to 
condjtiens of time and place".?? Inthe 
words of Cardozo J : “A Constitution states 
or ought to state not rules for the passing 
hour, but principles for an expanding 
future". 3 3 


V : The Preamble of the indian Consti- 
tution. 


England has no written Constitution and 
Govt of day has no limits to its fegislature 
powers. Still Prof. Goodhart has been able 
to find such limits in a “moral law". He 
observes: "Under the unwritten constitu- 
tion there are certain established principles 
which limit the scope of Parliament. Some 
of them receive greater protection today in 
England than they do in the United States'', 34 
In a similar vein Lord Justice Denning of 
the English Court of Appeal has found the 
spirit of the British Constitution to rest on 
three "'instincts"—the instinct for justice; 
the instnict for liberty ; and the practical 
instnict.?* 


But india presents a different picture, 
although she has a written Constitution of 
her own. Of a preamble Mathew J of the 
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Supreme Court speaks thus : "It is impossi- 
ble to spin out any concrete cencept of the 
basic structure out of the gossamer concepts 
set out in the preamble. Тһе enacting pro- 
visions In the body of the Constitution alone 
` give concrete shape to these ideas and it is 
onthe basis of these provisions that the 
validity of ordinary law should be tested'',*? 
But Ernest Barker finds no difficulty in quot- 
ing the preamble in his "Principles of social 
and political theory” (1965). He gives the 
reasons therefore in these words: “И 
seemed to me, when | read it, to state іп а 
brief and pithy form the argument of much 
of the book ; and It may accordingly serve 
as а key—note'". “The gossamer concepts", 
it is submitted, have found here a concrete 
shape in the form of a socio-economic book. 


The preamble of the Indian Constitution 
envisages a "sovereign democratic Republic”: 
the Republic is the polity to be attained by 
the democratic method Secondly, it secu- 
res to its citizens four things— justice; liberty; 
equality; and fraternity Thirdly, it indicates; 
the source of power. Finally, "it contains in 
a nutshell its ideals апа aspirations—the 
preamble is not a platitude but the mode of 
its realisation is worked out in detail in the 
Constitution’.37 As observed bv Shelat and 
Grover JJ in Kesavananda Bharati V Kerala: 
"The preamble serves servera! important 
purposes. Firstly, it indicates the souroe 
from which the Constitution comes, namely, 
the people of india. Next, it contains the 
enacting clause which brings into force the 
Constitution, In the third place, it declares 
the great rights and freedoms which the 
people of Indian intended to secure to all 


citizens and the basic type of Govt, and the 
polity which was to be sstablished......... (it) 
15 unamendable, It cannot be varied, altered 


or repealed"'.55 


Ф 

A question arises as to the working of the 
four principles and their interaction in the 
Constitution. In other words, the problem 
is how to reconcile the three rights—liberty, 
equality and fraternity under the principle of 
justice. It should be remembered that 
Constitutional Govt. means something more 
than Govt, according to the terms ofa 
Constitution. Naturally, therefore, its enemy 
is absalutism of any kind. Mere universal 
suffrage or equality of conditions can create 
and support a tyranny of the majority or of 
a minority or of one man. That 15 why de 
Tocqueville uttered. a caveat in his Demo- 
cracy in America (1835—1840): “H is 
easier to establish 'an absolute and despotic 
Govt. among a people in which the condit- 
ions of society are equal, than among any 
other", Keith Feiling has noticed the dile- 
mma of liberty and equality in a democracy : 
"The paradox (is) that equality is apt to 
destroy liberty, and that democratic power 
tends to coincide with the physieal force of 
numbers and to find expression in dictator- * 
ship".?? And this accounts for the fact 
that two-thirds of the world's population 
now live under some form of absolute Govt. 
A solution of the problem has baen suggest- 
ed by wheare in these words : ` “It is only 
if democracy means /iberty as well as 
equality that it can be expected with any 
confidence to produce constltutional Govt”. 19 
Of the three rights—liberty, equality, fraternity 
—the two, namely, equality and fraterrftty 
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are allied on one side and opposed to liberty 
which stands alone. And ina triangle of 
forces, this means that liberty is less than the 
sum of equality and fratemity. Іп other 
words, it is the weakest link in the chain. ` 


° 

To correct this imbalance justice is placed 
above the three. Justice is connected with, 
and expressed іп, a joining or fitting between’ 
value and value іп a general’ synthesis of 
values. Any organised system of human. 
relations needs a number of values such as 
liberty, equality, fraternity or cooperation, 
They are present in different degrees at: 
different periods of time and there is а cons-- 
tant process -of adjustment and readjustment 
between their claims. іп this context Barker 
concludes: “The claims of liberty have to 
be adjusted to those- of equality ; and the 
claims of both have also to be adjusted to` 
those of cooperation. - From this point of 
view the function of justice may be said to be 
that of adjusting, joining or fitting the differ- · 
ent political values. Justice is the recon- 
ciler and the synthesis of political values : 
it is their union in an adjusted and Integrated 
whole'', +: 


There is thus no difficulty in applying the 
principles-of the preamble in a particular case. 
The Indian preamble states: "We give to 
ourselves this constitution", And Art. 13 (2) 
provides that “the State shall not make апу 
law which takes away or abridges the rights". 
The two may be intergrated in the words of 
Subba Rao С. J. thus: "In giving to them- 
selves the Constitution, the people. have 
reserved the fundamental freedoms to them- 
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selves. Art. 13 merely incorporates that re- 
servatlon".*? But the interpretation of the 
"procedure established by law" in Art. 21 
ofthe Constitution given by Chief Justice 
Kania as meaning any procedure prescribed 
by the legislature +3 has reduced, according 
to McWhinney, the safeguards to “more 
verbiage",** Besides, the Chief Justice's 
definition of "procedure established by law” 
and his strictures on "natural law” are held 
to be purely circular, for he says : "The 
Correct question is what Is the right given by 
Art 21 ? The only right is that no person 
shall be deprived of his life or liberty except 
according to procedure established by law." *5 
This show that the Chief Justice here 
"treats of the Constitution in the same light 
as an ordinary statute, to be construed res- 
trictively and without regard to the policies 
that the instrument is Intended to embody".:$ 
Anda solution out ofthe impasse can be 
had in the principle of “Justice” enshrined in 
the preamble of the Constitution. Natural 
justice may come in as held by Fazle All and 
it has four essentials, namely, I) notice, 2) 
opportunity to be heard, 3) ап impertial tri- 


„bunal, and `4) orderly course of procedure. 
` In fact, one English word “law” is used for 


Latin jus and /ex, German recht and gesetz, 
French droit and/o/, “Justice” is derived 
frpm Latin "Justitia". Апа the root idea of 
jus, justus апа justitiaisthat of joining or 
fitting, the idea of a bond or tie. Now jus in 
its developed form is a body of binding rules 
whether made by the growth of valid custom 
or by legislative enactment or otherwise. The 
Courts recegnize and enforce them. И may 
noted that three kinds ofrules are contem- 
plated, viz. 1) Customary rules, 2) Statutory 
rules, and 3) Judicial decisions.*? |n the 
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words of Lowell.: ‘The essential points.is 
what the Courts recognise and enforce is Jaw 
and what they refuze to recognise is not 
lawe, 48 


. MeWhinney has regretted that the Indian 
Constitution-makers have not profited from 
the worst errors of the “professional” Cons- 
titutlons of post—1918 Europe. The arming 
of the executive with drastic powers 
to suspend ог modify the BH of 
Rights in emergencles recalls the old weimar 
Constitution, Besides, there is no normal 
restraint upon a parliamentary-type of execu- 
tive of an effective two-party system. Hence 
McWhinney “wonders whether the desire 
for a strong executive has not been carried 
too far",*? There is no doubt that Arts. 
358 and 359 relating to the suspension and 
modification of rights run counter to the 
establishment of “a sovereign democratic 
Republic’ as set outin the preamble, And 
the problem is how to resolve this paradox. 
An answer may be found in the concept of 
Praliamentary Govt., which "works by the 
interaction of four essential factors : ` (1) the 
principle of majority rule ; (2) the willingness 


ofthe minority for the time.being to accept ` 


the decisions of the majority ; (3) the exis- 
tence of great political parties divided by 
broad issues of policy, rather than by section- 
al interests; and (4) the existence of a 
mobile body of political openion, owing no 
allegiance to any party, to keep the vessel 
on an even kesl5? Since Arts. 358 and 
359 emasculete the fourth essential of parlia- 
mentary democracy, the two cannot co-exist. 
And in terms of the preamble, the former 
must yield place to the latter. 


-preting 
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М1: A Plea for a naw Jurisprudence. ` 


Chief Justice Kania inaugurated the _ 
Supreme Court on January 28, 1950 and 
expressed the hope: ‘With the estabfjsh- 
ment of the Supreme Court of India we shail 
develop our.own jurisprudence based on our 
historical background and we trust that will 
be an important and useful contribution to 
the creation of International law".5! X Time 
is now propitious to develop this new Juris- 
prudence and to admit to.it the Constitutional 
preamble on.its own right and as an indepen- 
dententity. To this end some reorientation 
ofthe juristic mind would be necessary and 
this may be effected оп the following lines : 


` (а) A.Statutory preamble should be 
distinguished from a Constitutional preamble 
—the one should be known as a preambe 
“to” a Statute while the other as-a preamble 
чоғ" a Constitution. 


(b) -The Constitutional preamble should 
be treated as a part of the Constitution and 
of ite basic structure. | 

(c) The main principles of the preamble 
should be taken into account while Inter- 
the Individual previsions of the 
articles and effect should be given to both 
by means of harmonious construction, 

(d) A written Constitution defines апа 
limits the powers of Govt. and the Consti- 
tution is written so.that these limits may not 
be mistaken or forgotten.5? Апа an act of 
the legislature or of the Executive should be 
interpreted accordingly on the touchstone of 
a Constitution. 
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(e) The construction which is “most 
beneficial to the widest amplitude 
of its powers must be adopted". 5? 


(f) The meaning of Constitutional terms 


is, to be gleaned “from their origin and the 
lhe of their growth". 54 - 
e. 


(g)e A distinction should be made betw- 
een Ínterpretation and application of a 
Constitutional provision. 55 


(h) Constitutional interpretation should 
not extend te changes which totally subvert 
the spirit of the document and.transform [ts 
precepts into the opposite of what they were 





originally meant to be.5^ 


(i) The “boldly positivist approach” 
inherited from the Privy Council should go. 


| (j) А written Constitution is always 
incomplete. Nevertheless, a positive rule 


© of a Constitutional provision must be given 
`a high priority ‘but It must yleld to an unwri- 


tten principle only where the latter's force 


. is exceedingly strong. 5? 


“At present one Is like Moses on Pisgah 


- and can -only-new:-the new Jurisprudence to 


come. 
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` 


‘Bar ў 
^. Venerable 


e. 


“In the temple of justice, the Judges and 
the Counsels though performing dual roles, are 
all ministers — only interested in the discovery 
of truth, through legal forms and sanctified 
by the laws ofthe land and illuminated by 
the precedents of master-minds." The Bar 
is indeed the most enlightened club in the 
country consisting of the quintessence of the 
intelligentia. The members of the noble 
profession are not merely the members of a 
profession earning money but are the very 
leaders of our thoughts and actions and are 
the vanguards of nation's progress. The 
Bar offers a very wide platform where men of 
different caste or creed, rank or file, shades 
ofopinion or schools of thought, may meet 
without reserve or rancour, paving the way 
for one world and today-when man has 
reached the Moon-perhaps of one universe 
Throughout the web of India's struggle for 
iadependence—- political, social and econo- 


~mic—one golden thread runs viz., the thread 


of self-sacrifice or the cause of the country 


is: a’ Caste, a College with ancient & + ~ 


fue 
э, 


DE M аа x 


Tradition?  - 
| n Е 


HON’BLE MR, JUSTICE М. С. TALUKDAR 


by the members of the Bar. From this sanctus 
sanctorum have come the leaders of our 
thoughts and actions, the poets of nationa- 
lism and the prophets of patriotism. 


To come back from the past to the pre- 
sent, it appears that there Is a shift in emph- 
asis ina welfare state and the halcyon. days 
of the Bar have been left behind. The mem- 
bers of the Bar have therefore to keep pace 
with the progress of time and they have got 
to reorient their ideals and join hands under 
acentral head, in order to continue in thelr 
pedestal of glory. As was observed by Mr. 
Justice Mc Cardie in the case of Ronald 
True reported in Notable British Trials, Vol 
on Ronald True at page 246 that “all law 
must progress or it must perish in the esteem 
of man", the Bar also must progress or fall 
back In the esteem of man. The gathering 
cobwebs have to be brushed aside; new 
lights are to be let in ; and new horizons 
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: have to be opened. in order to sustain the . dignity of the Bar and of its rights and privi- 


: forward. march. of. this institution whichis . leges. 


steeped in traditions and crowned with glory. 
Lhave nò pretensions, however, to deliver а 
sdrmon from the mount. As.one of the ardent 
admirers of the.Bar and as one of you, | hum- 


-bly bejievé. іп the doctrine of Panchseel for 


` 


' 


canallsing the activities of. the Association 
and for further pushing up Из. Image, . I. must 


- in all fairness observe that the. recent.resur- 
' gence all over India at the instans of live- 
‚ wire members with .vision -has been adding 
-new. dimensions ‘to the Bar and making its 


impact-felt all over the country.. Тре first step 
of- the: Panchseel is to reorient the minds of 


- the. members -with -further. consciousness of 
. the spirit of public service as well.as public 


. interest and not to consider the Bar as merely 


a means of earning money. Michael Zander, 


-Lecturer in Law, London SchooLof.Econg- 


' mics and political Science, has observed in 
' his recently published. book on “Lawyers and ` 


the Public Interest" that “The traditiori.exis- 


A reference in -this context may be 


. made to. the observations made by М.Н. 


- Brelt 


in. the case of Munster-vso Lamb 


reported іп (1882-83) Law Reports 11 QBD 
. 588 that “if any one needs to be free of all 


. Calcutta..High Court in the case of P. С. 


ted in ancient- days in:Greece.and Rome teat - 


advocates exercised a noble pursuit.for which 
they claimed no compensation—originally 
because remuneration ik normally . unnece- 
ssary for gentlemen of-means. This .aristocra- 


` tic concept later gave. way to a recognition 


“that the advocate -might:-be paid—but only a 


gratuity by way of honorarium over-which 
he had'no claim and for which, therefore, he 
had no right to sue The pocket-flap at the 
back of the- barristers gowmis ап archaic 
relic “of ‘this theory." The notion of the 


. honorarium mdy have long been а fiction but 


' the radeeming ideals outshine the ravages-of 


‚ time, 
тё uirements the : present: nécessities.- 


'Dragmatic 
The 
Second step is further consciousness of the 


“though dove-tailed into: 


an 


H 


:fear in the performance of his arduous duty, 
ап advocate is that person." 15 pertinent 
also. to refer to the observations made by the 


Gupta. alias Provash Chandra Gupta and 
anothber-vs-State and another reported in 75 
.C. W. М. page. 402 wherein was observed 
that “The lawyers. are the. high priests In 
pursuit.of truth.at the altar of justice and there 
should be.no spoke in the wheels of justice 
by fettering .unreasonably the: freedom of 
such.lawyers, Fiat Justitia Ruat Coelum : Let 
Justice Ве Done Though Heavens may 
Fall." It his recently published autoblography 
"Roses Іп December" M. C. Chagla obser- 
ved “The Baris one of the most important of 
all professions. . He who joins it belongs to a 
great fraternity. The most valuable asset he 
enjoys is complete: independence and integ- 
rity. -He 18-по man's servant.. He is not com- 
pelled to argue in a.manner which, though 
it might please his client, would, in his opini- 
on, be detrimental or prejudicial to his cause. 
He.has to be courteous to the judge, but & 
the same time he can maintain his dignity 
‘and the right to express his own views, even 
though: they may not be acceptable or pala- 
table to the presiding dignitary." The third 
step, іп ту -humble light, is more and more 


- participation- for the creation of public opi- 


nion.in favour of. the Bar and of its undoub- 
ted duties to the nation. As was observed by 
Chief Justice Chagla in his “Roses in De- 


° cember.” “The most important single quality 
o ° 
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‘therefore, thatthe lawyer- should develop : Law- society,. was quoted іп: the. Law 
. ls intellectual integrity: Law and liberty have - Guardian in January 1968 as saying, “l think 
.always-gone hand іп hand,:and по one has you will find that every restiictive practice.in 
- contributed to liberty more than law and-law- -our profession is in the public interest and 
7 yers. ` Lawyers must also remember that they по іп. our own” selfish interests. "'The*par 

can play’ а big role in the creation of public Council's 1968 memorandum. of evidence 
. opinion.” The fourth step is the need for about its own restrictive pratticgs to the 
: unity: under a central :head- for the purpose Moriopolles Commission similarly gave no 

‘of diversifying its activities :апа for lending . hint.thatit felt the least troubled in its cons- 
- assurance to the many facets of improvement  cience about any of the rules discussed. It 
` by way .of free legal aid, co-operative socie- plainly regarded them to be in the public 

ties for helping indigent lawyers,.compulsory Interest.” It:was ultimately found by both 

insurance, disability: benefit and similar other -sides of the profession and recognised that 
benefits, The lawyers cannot afford to remain the. proper test apply is whether the rules are; 
біп могу towers and: must come out of their -or are not; in the public Interest. 1t is diffi- 

-Cloistered grooves. Brian Abel-Smith and -cult to draw the line and the ultimate test is 
. Rohert stevens observed in “Lawyers and the . that ef.the facts and circumstances obtaining 
- Courts" that “The fact that the courts have ` in:a.particular case. There can be no doubt; 
‘failed to' adjust to the needs to the modern . however, that the crying need of.the hour is 
‘state and the modern economy is relatively - the ` need -for unity and the reorientation of 

‘easily established.. What із of great impor- the. ideals to keep pace with the march of 

tance is to establish why this has occurred? . time. The fifth and last step of the Panchs- 

-Other ancient institutions have been radically feel is the necessity for a cordial relationship 
:reformed and adapted to serve changing so- . between .the Bench and the Bar in keeping 
:cial'needs during the fast century. Almost the stream of justice unfettered Chief Justice 
- alone, courts and lawyers have been left: with _ Chagla observed in his:above mentioned book ` 

many.eighteenth-century practices and insti- that “1 have always held the view that the 

- tutions, апа ‘іп many respects with an - administratlon of justice is а co-operative 

eighteenth-centüry outlook.” Without en- effort, an effort In. which both the Judge and 

tering into the question of how and why, the the. lawyer act in concert with one another. 
crying need of the houris for adaptation to There is a growing tendency to hustle advo- 
serve the changing-soclal needs ` A reference . cates, and In the name of despatch,. decide 

-may again be made in this context to Michael cases without giving a falr hearing to the 

Zanders. ` Study ¿in Restrictive Practices _ lawyer.; | am all for despatch and for quick 

"Lawyers and the Public Interest." It has - decisions, but despatch must not be confused 

baen observed that- "the attitude of the.pro- with hustle.” | The Judges and the lawyers 

‘fessional . bodies toward their own restrictive are- both the high priests in the temple of 

practices is, understandably, one of whole- justice serving а common purpose. ' The 


- hearted approval Sir Thomas Lund, for years golden thread of cordial relationship between 


m 


the respected  Secretary-General of the . them should never be snapped.  Lawyefs are 
ЕЧ" ° е k ` 
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now at the cross-roads of history and cannot 
afford to forego their responsibility as their 
rights and it is only upon a proper cohesion 
that their forward march can remain unhin- 
dered. 

° 


Much *could have been said and perhaps 
would be said by the distinguished Lawyers 
but my: tale like the Centurbury's Tale must 
remain half-told. Sophocles in his Antlgonon 
had observed "'of all things that strange and 
wondrous are, the strangest is man." Since 
the dawn of civilisation when history melted 
into myth, prose into poetry, reality into ro- 
mance, it has been the quest of man to know 
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the unknown and conquer the unconquera- 
ble. His quest for new territories and dimen- 
sions has led to numerous struggles. About 
a million years back man first kindled fire and 
learnt to utilise the energy source. The stru- 

- ggle continued—he burnt the trees, dug 

. mines ; sank welis for oil, harvested water 
and wind, trapped the energy of boiling 
water, transformed one form of energy into 
another, progressed from fire to atomic ener- 
gy and fusion but the struggle still eontinues. 
Today when man has reached the Moon his 

: quest has not ended but his ambition like 
that of Ulysses is "To follow knowledge like 
a sinking star beyond the utmost bounds of 
human thoughts." > > r 


Clear the air ! Clean the sky ! Wash the wind ! 


1 have chosen these: words . from Eliot's 
Murder in the Cathedral for the title of this 
article as | felt that they may well serve as a 
rallying cry for those who are alive to the 
danger of pollution of the air we breathe, the 
food we sat, the water we drink, and the 
need for timely action іп that regard. 1 pro- 
pose to address myself to the subject of pro- 
tection of the human environment with spe- 
cial reference to the role of law, though | am 
afraid, here 1 can deal with my subject only in 
bare outline. 


The spectacular advances in science 
and technology іп the nineteenth 
century and thereafter, made It possible for 
man to control and exploit natural resources 
оп a scale and іп а manner never thought of 
in former times, The progress made in the 
medical sciences led to a phenemenal growth 
of population the world over, especially in 
Asia, Africa and South America. The horde 
had to be fed, clothed, housed and provided 
with reasonable amenities. Population ex- 
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plosion made an increasing demand оп 
agriculture, industry, fisheries and transport. 
Consumption of fuel went up by leaps and 
beunds. The demands of agriculture and 
industry depleted the forests. Deforestation 
led to soil erosion, brought drought т its 
train and turned fertile fields into desert. Wild 
life was in danger of extinctlon. 


It was not long before it came to be rea- 
lised that the expansion of industries, trans- 
port and agriculture at a forced pace was 
having an adverse effect on the environment 
which sustained man ever since he appeared 
on this planet in the nineteenth and the 
earlier part of the twentieth century, before 
the era of large-scale electrification set in, 
factory chimneys belched out volumes of 
thick black smoke and fouled the atmosphere 
of industrial cities. The notorious London 
smog became a menace to health. Rivers 
were polluted by discharge of noxious efflu- 
ents which industries freely poured into 


them, This posed a danger not only to man 
> 
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but also to aquatic life. River water was no 
longer safe to drink. Shoals of fish which 
once abounded in the rivers were to be found 
no more The Rhine, the largest river in Wes- 
tem Europe became a septic drain. The 
Thames fared no better. Pollution became 
severe in at least fifteen rivers іп the USSR 
accompanied by “mass slaughter of fish”. 
The Annual Report of the Association of 
Public Analysts recorded that indiscriminate 
discharges have converted many of the rivers 
of northern England and the lower reaches of 
the Thames into biological deserts. Nearer 
home, the Damodar River, heavily laden with 
noxlous industrial effluents from Durgapur 
has become a danger to health and to 
industry. 


Even the sea was not immune from pollu- 
tion. Millions of barrels of oil were dischar- 
ged In the oceans, sometimes by accident but 
more often by design, which floated as soll- 
difying oil slicks over hundreds of miles on 


the surface of American and European Waters. 


Sea birds descended on these oil slicks and 
perished. They destroyed planktons and or- 
ganisms which sustain marine life and deple- 
“ted the sea of fish in large areas. Many 
fisheries faced ruin. Where oil struck the 
coast, vegetation was in peril. The Caspian 
Sea, in a recent report, is deseribed as "being 
choked and poisoned”. ‘It receives dischar- 
ges of oil, petroleum preducts, industrial and 
urban sewage, ballast and waste from ships”. 
Its level has fallen by 8 feet in the last forty 
years and the number of fish has heavily 
declined. Í 


The use of mineral oils and petroleum 
е 


products on а gigantic scale in transport апа 
industry has raised anew problem. In the 
United States, petrol and diesel fumes emitted 
by automobiles heavily pollute the atmosp- 
here. Los Angeles is reported to be ‘choking 
to death’ on its own fumes. Thick blankets 
of carbon dioxide hang suspended over Ате- 
rican industrial cities. incidentally, it is repor- 
ted that carbon dioxide pollution in the at- 
mosphere of Calcutta is one of the highest 
оп record. The use ef toxic pesticides in 
agriculture has become a menace. It has been 
found that crops absorb the toxins in ап 
appreciable measure. Consumption of wheat 
impregnated with toxic substances has been 
responsible for diseases and even mental 
diserders Ав 1 am writing, | gather from the 
Statesman that foodgrain contaminated 
with benzene hexachloride (BHC) recently 
caused epileptic fits in 36 villages in Lakhi- 
mpur Kheri district of U. P. This has been 
confirmed by the agricultural research unit 
ef the Centre which analysed samples of 
BHC mixed wheat, flour, paddy, rice and 
pulses consumed by villagers. The research 
centre's report says that the samples indicated 
contamination in flour and pulses beyond the 
human tolerance limit. Contamination was 
also found in baked bread. 


Pollution of the air is caused largely by 
emission of gases, such as carbon monoxide, 
carbon dioxide, exides of nitrogen end sulp- 
hur and particles of solids and liquids. These 
are largely the by-próducts of industrles and 
internal combustlon engines of autemobiles 
and transport vehicles. 


in Calcutta, domestic ovens emit every 
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day thousands of tons of unburnt carbon 
particles. Automobiles, trucks and buses 
discharge undigested hydrocarbons, noxious 
gases and as one may see from volumes of 
thick black smoke emitted by them,’carbon 
particles. In some big cities in the United 
States, tanks of pure oxygen are kept at busy 
street crossings for the use of the police. 
Traffic policemen аге required to take an 
oxygen break at intervals to mitigate the 
effect of exposure to traffic fumes The 
proportion of carbon dioxide, a natural cons- 
tituent of the alr, is raised beyond the 
tolerance limit by | combustion and 
industrial processes. The concentration of 
carbon dioxide in the atmosphere is steadily 
increasing, a phenomenon  fraught with 
serious consequences. 


Lead is another polluting substance used 
as an anti-knock additive in petrol, which is 
discharged by the exhausts of automobiles in 
the alr. It is estimated that millions of tons 
of lead are discharged into the alr every year. 
Lead compounds produce toxic effects. Lead 
emitted by automobiles and industries conta- 
minates waters and fields. Through feod 
crops, lead compounds in the land enter ani- 
mal and human bodies. А great deal of 
research has been undertaken to find a subs- 
titute for lead in petroleum fuels and some 
success has been achieved, though the prob- 
lem is nowhere near solution. 


Oxides of nitrogen are present in the ex- 
haust gases of internal combustion engines of 
automobiles and other transport vehicles. 
Generally the concentration of these oxides 
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is not high enough to produce toxic effects, 
But in many big cities it may be high enough 
to cause respiratory diseases. Sulphur dio- 
xide, harmful to plant and animal life is produ- 
ced during cumbustion of coal and petroleum 
and in course of treatment of sulphide Mine- 
rals in metallurgical operations. „п many 
establishments sulphur recovery plants are in 
operation for removing the sulphur dioxide. 
Though the sulphur content of Indian coal is 
generally not high, large quantities of coal 
burnt as primary fuel for domestic and indus- 
trial use, produce substantial quantities of 
sulphur dioxide. Industrial. wastes contain- 
ing compounds of mercury, lead, copper, zinc 
and other metals not only pollute rivers but 
ultimately, the sea as well. Mercury is absor- 
bed by fish and marine animals. Mercury- 
contaminated fish caught in American and 
Japanese waters and used in diet, has been 
found to be a source of danger. 


The problem of pollution of the high seas 
is largely the problem of disposal of oil. 
Discharge of industrial effluents: and sewage 
is a major source of river pollution. Moreover, 


Чї does not play an inconsiderable part in the 


pollution of coastal waters. 


^ 


Aslhave already indicated, increase in 
the use of pesticides in agriculture in recent 
times has been responsible for pollution of 
foodgrains. Moreover, it has become a potent 
source of pollution of water and contamina- 
tion of aquatic life. It has been found that a 
sufficient concentration of D.D.T. in the body 
of birds adversely affect their normal calcium 
metabolism. The use of a large number of 

е 
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pesticides has been banned inthe United 
States and in many developed countries. 


The latest invasion of the environment has 
come from another quarter. Nuclear explo- 
sighs and radioactive wastes from nuclear 
plants and mining of and processing opera- 
tions in, radioactive materials threaten to 
pollute the atmosphere and the hydrosphere. 
Though all possible care is taken to isolate 
radioactive wastes there are many cases 
where the wastes have escaped, posing grave 
danger to the health and safety of mankind, 


"To-day", C. L. Sulbergh writes 'one can 
almost reckon that the more advanced a na- 
tion 15, the more polluted its soil and the 
more poisoned its enveloping at- 
mosphere”. Dr. Kenneth Mellanby wrote in 
the Times "The world has many problems. 
The population explosion, increased indus- 
trialisation of and changes in agriculture 


could all cause pollution which at best,’ 


would destroy the quality of civilised life, 
and at worst, could destroy life itself." 


The effect of pollution of the human en- 
vironment could no longer be ignored. The 
United Nations and Sovereign States have at 
last, though let us hope, not too late, turned 
their serious attention to the problem of 
conservation of environment and adopted 
Environment Programmes. Many non-govern- 
mental organisations, notably the Internatio- 
nal Law Association, are playing an active 
: role in their formulation, 


In the fight against environmental pollution 


law is playing an important role in the shape 
of legislation, judicial decisions, International 
conventions and Resolutions of tho U. N 
Recently, the right of the individual to a habi- 
table environment, like other human rights, 
recelved legal recognition by the Legislature 
and the Courts in the United States. The 
Courts have pronounced on the duty of 
federal agencles to give due consideration to 
ecological factors in matters affecting the 
environment, In the Scenie Hudson case, an 
order of the Federal Power Commission 
granting a license to construct a hydro-elec- 
tric plant in the Hudson Valley was set aside 
because of the Commission's failure to consi- 
der adequately the environmental impact of 
the plant. The Court held that the rights of 
the public in environmental protection “must 
receive active and affirmative protection." 


in 1969, Congress formally accepted the 
claim to a habitable and wholesome environ- 
ment as a legal right by enacting the Environ- 
mental Policy Act which recognises “that 
each person should enjoy a healthful environ- 
ment.'' 


The obligation imposed on the Federal 
Power Commission by the Scenic Hudson 
Case was made applicable by statute to all 
agencies, The principle which has found 
recognition is that those whose activities 
affect the environment must show that the 
ecological impact is compatible with the 
developing environmental right. 


Legal recognition of the right to а habita- 


ee 


ble environment is reflected in some of the 
recent statutes which require public hearings 
in the localities concerned before highways, 
housing and urban development schemes can 
be undertaken. . Іп Office of Communica- 
tions Vs, Federal Communications Commi- 
ssion it was recognized that members of the 
public have a right to be heard in such cases 
as also Іп proceedings which directly affect 
public interest. In Sierra Club Vs. Morton 
it was held that-"the public interest т en- 
vironmental resources -is a legally protected 
Interest affording the plaintiffs locus standi 
as responsible representatives of the public.” 


Some of the principles of the law of torts, 
which are largely a part of the Common Law 
ef England, afford safeguards against poltu- 
tion of the environment 
The law of nuisance, the Rule in Ay/ands Vs. 
Fletcher which imposes an absolute liability 
for the escape of noxious objects, the llabi- 
lity in common law for careless use of похі- 
ous articles or for Infringement of property 
rights in water sre instances. in 1897, the 
House of Lords held that every riparian pro- 
prietor is entitled to the water of his stream 
in Its natural flow without sensible diminu- 
tion or increase or without sensible alteration 
te Its character or quality. Any invasion of 
this right causing actual damage, or calcula- 
ted to found a claim which might ripen into 
an adverse right, entitles the party to the 
intervention of the Courts. 


in England, some measure of control has 
been introduced by statute over river pollu- 
tlon. The Public Health Act.of 1961 confers 


in certain direction. 
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power on Lecal Sewage Authorities to con- 
trol discharge of industrial effluents: Rivers 
(Prevention of Pollution) Act of 1961 has 
made ít an offence for any person who cau- 
ses or knowingly permits to enter a stream 
any poisonous, noxious: or polluting matter 
or if he comes or knowingly permits 4o enter 
а stream any matter so as to teng, either 
directly or in combination with similar acts 
whether hia own or of others, to impede the 
flow of water in a stream in a manner leading 
or likely to lead toa substantial aggravation 
of pollution due to other causes or its conse- 
quences,” 


An interesting piece of legislation, Act 
No. 339, enacted by the Government of Ne- 
therlands prohibits pollution in the minor bed 
of a river or stream. 


Article 4 (1) 1 In the minor bed of a 


river or stream,. or 


within the boundaries 

fixed in accordance 

with Article 2, it shall 
М7 be unlawful without 
the authorisation from 
the Minister of Public 
Works. T 
to construct any works, 
or to dump, pile up ег 


deposit soil, mud, rub- 
bish or other materials 
which sink. te the 
bottom............” 7 


(а) 


In India, there have been sporadic legisla- 


tive enactments in the past, at the State and 
е 
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the Central level, which if properly adminls- 
tered, may mitigate, in some measure, pollu- 
tlon of the environment. Most of these 


legislations are not directly concerned with - 


the problem. They are in the. nature of 
mufhicipal and health legislations. 

e. 

- @ 

One of the early legislations concerned 
with conservation of the atmosphere is the 
Bengal Smoke Nuisanees Act 1905. The 
Act aims at the abatement of nuisances агів- 
ing fram the smoke of furnaces or fire-places 
in the town and suburbs of Calcutta and in 
Howrah and in other notified areas. Under 
the provisions of the Act, the State Govern- 
ment has constituted the Bengal Smoke 
Nuisances Commission and appointed. a 
Chief inspector of Smoke Nulsances and a 
body of inspectors for administration of the 
Act. Under Section 6 of -the Act the State 
Government, may by notification prohibit, 
within any specified area, the creation or use 
of any specified class of brick, tile or lime 
kilns or the creation or use of furnaces or the 
manufacture of coke. The Act provides that 
no furnace, flue or chimney shall be 
created otherwise than in accordance 
with plans approved by the Commission. 
The Act does not concern itself with the 
smoke nulsance created In the cities by 
millions of domestic ovens, especially in 
winter, as indeed it can not, inthe absence 
of any provision for a cheap alternative fuel. 
Coal gas, the supply of which is fitful and 
inadequate is too expensive for the ordinary 
citizen. Petroleum gas is equally, If not 
more expensive andthe quantity available is 
not eneugh. No arrangement has yet been 
made for access to any smokeless fuel 

> 


at reasonable prices. The high cost of elec- 
tricity has successfully put its use for ceok- 
Ing purposes beyond the reach of the average 
man, [п the result, smoke nuisance т 
Calcutta and its environs is on the increase. 


In 1974, Parliament enacted The Water 
(Prevention and Control of Pollution) Act. 
The Act is modelled, in some measure, on 
the Rivers (Prevention of Pollution) Act of 
1951, an English statute to which reference 
has already been made. The Preamble des- 
ctibes the Act as an Act to provide for the 
prevention and control of water pollution and 
the maintaining or restoring of wholesome- 
ness Of water, for the establishment, with а 
view to carrying out the purposes aforesaid, 
of Boards for the prevention and control of 
water pollution, fer conferring on and as- 
signing to such Boards powers and functions 
relating thereto and for matters concerned 
therewith. Sectlons 3 and 4 provide for 
constitution of a Central Board and State 
Boards for the prevention and control of 
water pollution to exercise the powers con- 
ferred on and perform the functions assigned 
to these Boards under the Act. 


In the Act, ‘pollution’ has been defined 
to mean contamination of water or such 
alteration of the physical, chemical or biolo- 
gical properties of water or such discharge 
of any sewage or trade effluent or of any 
other liquid, gaseous or solid substance into 
water (whether directly or indirectly) as may, 
or is likely to create a nuisance or render 
such water harmful or injurious to public 
health or safety, or to domestic, commercial, 
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industrial, agricultural or other legitimate 
uses, or to the health and life of animals or 
plants or of aquatic organisms, It will be 
interesting to compare this definition of. po- 
lution with the definition in the Helsinki 
Rules where ‘pollution’ is defined to mean 
any detrimental change resulting from human 
conduct In the natural composition, content 
or quality of water 
Sub-Sectlon (1) of Section 24 of the 
Act enjoins :- 
(a) no person shall 
knowingly cause or 
permit any роіѕопоиѕ, noxious or polluting 
matter determined in accordance with such 
standards as may be laid down by the State 
Board to enter, whether directlv or indirectly 
into any stream or well, or 


(b) no person shall knowingly cause or 
permit to enter into any stream any other ma- 
tter which may tend, either directly orin 
combination with similar matters, to impede 
the proper flow of the water of the stream 
ina manner leading or likely to lead to a 
substantial aggravation of pollution due to 
other causes or of its consequences. 


Section 25 imposes restrictions on new 
outlets and new discharges. Section 26 
makes provisions regarding existing discharge 
of sewage or trade effluents. Section 30 
confers power on the State Boards to execute 
works, if not executed in accordance with the 
orders and directions of the State Boards 
within a specified period, at the expense of 
the person concerned. Section 32 enables the 
State Board to take emergency measures in 


case of pollution of stream er well for rea- 
sonsto be recorded in writing. The Act 
imposes penalties for non-compliance with 
its provisions. On July 31 1976, the States- 
man reported that on complaints made by a 
municipality and members of the public,*the 
Orissa River Board found one of thg largest 
paper mills guilty of failure to carry out the 
Board's directions regarding discharge of 
effluents to the Mahanadi river and imposed 
a fine of Rs. 15,23,000/-. 


x A 


Pollution, whether of air or water knows 
no frontiers and spreads by wind and current, 
Ata Conference held in 1970 at the Univer- 
sity College of Wales, Aberystwyth, Lord 
Hodson, the Chairman of the Conference 
recalled that the Scandinavian alleged that 
contaminated wind-borne rain from the British 
Midlands was killing the fish in their lakes 
and the Norwegian complained that pollu- 
ting matters caried by the wind from the 
Ruhr turned their snow black. In the 
Lake Lanous Arbitration case between 
France and Spain, the Tribunal т 
considering a division of the waters stated 
"|t could have been argued that the works 
would bring about a definite pollution of the 
waters of the canal or that the returned 
waters could have a chemical composition or 
atemperature or some other characteristic 
which could injure Spanish interests". In 
the Trail Smelter arbitration case, in a 
dispute between the United States and 
Canada over the escape of fumes frema 
plant in Canada which caused serious loss 
and damage to agriculture in the State of 
Washigton, Canada was held responsible for 


the injury and damage. The Tribunal conclu- 
е 
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ded that, “under the principles of internation- 
al law, as well as the law of the United 
States, no State has the right to use or 
permit the use of its territory in such a man- 
ner аз to cause injury by fumes in or to the 
territiry of anothsr or the property of persons 
therein, when the case is of serious conse- 
quence and the injury Is established by clear 
and convincing evidence.” 


in 1972 a United Natlons Conference on 
the Human Environment was held in Stock- 
holm. 114 States and more than 250 non- 
governmental organisations participated in 
it. Some of the principles agreed upon at 
the Conference in the field of international 
Co-operation among States as regards en- 
vironmental protection are expressed in prin- 
ciples 21 and 22 adopted by the Conference. 
Those are :- | 


Principle 21 


States have, in accordance with the char- 
ter of the United Nations and the principles of 
International Law, the sovereign right to ex- 
ploit thelr own resources pursuant to thelr 
own environment policies and the responsi- 
bility to ensure that activities within their 
jurisdiction or control do not cause damage 
to the environment of other States or of areas 
beyond the limits of national jurisdiction. 


Principle 22 


2 


Statea shall co-operate to develop further 


the international law: regarding liability and ` 


>” 
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compensation for the victims of pollution and 
other environmental damage caused by ac- 
tivities within the jurisdiction er control of 
such States to areas beyond their jurisdiction. 


These principles were accepted by the 
27th General Assembly in a Resolution which 
declared that по resolution adopted at that 
session could affect those principles. 


The Helsinki Rules on the uses of the 
Waters of International Rivers lay down that 
‘Waters ofa given drainage basin are regar- 
ded as an integrated whole and not asa 
series of separate entities wherein each State 
may proceed as it wish 


Article X of the Helsinki Rules provides 1 


1. Consistent with the principle of equi- 
table utilization of the waters of the interna- 
tional drainage basin, State : 


(a) must prevent any new form of water 
peliution or any increase in the degree of ex- 
isting water pollution in an international 
drainage basin which would cause substan- 
tial injury in the territory of a co-basin state, 
and 


(b) should take all reasonable measures 
to abate existing water pollution in an inter- 
national drainage basin to such an extent 
that no substantial damage is caused in the 
territory of a co-basin State. 


2. The Rule stated in paragraph 1 of this 
Article applies to water pollution origina- 
ting : 
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(a) within a territory of the State 


(b) outside the territory of the State, 
if it is caused by the State’s conduct. 
Article XI enjoins : 


1. In the case of a violation of the rules 


stated In paragraph 1 (a) of Article X, the 
State responsible shall be required to cease 
the wrongful conduct and compensate the 
injured co-basin state for the injury that has 
been caused to it. 


2 Ina case falling under the rule stated 
in paragraph 1 (b) of Article X, If a state fails 
to take reasonable measures, it shall be requ- 
ired promptly to enter into negotiations with 
the injured state with a view to reaching a 
settlement equitable under the circumstances. 


International convention for the Preven- 
tion ofthe Pollution of the Sea by Oil 1954 
as amended in 1962 and the Convention on 
the High Seas 1958 aim at conservation of 
the seas and oceans. 


The battle against environmental pollution 
has to be fought on the administrative, the 
technological and the legal front. One can- 
not put the clock back and return to а primi- 
tiva level of existenee. (industry and trans- 
port must thrive. А barren doctrine of nega- 
tion, a mass of prohibitory or even regulatory 
laws by themselves will be of little use. 


Chemistry and technology must come to the 
rescue of mankind. Industrial wastes and 
sewage have to be rendered harmless by 
treatment. Fresh advances have to be made 
in the manufacture of non-toxic pesticides. 
Noxious gases which the industries аЙЯ the 
transport system emit in large quansties have 
to be converted into harmless or if possible, 
useful products. — Nuclear pollution must be 
arrested and eliminated. 


In India, we have certain natural advan- 
tages. Strong sunlight, high winds and 
abundant rainfall aré powerful cleansing 
agents. A comprehensive programme for 
ecological conservation has to be evolved 
and executed. Measures taken by national 
Governments and the United Nations have 
already borne fruit in certain directions. 
Thanks to the labours of the Thames Con- 
servancy, the Thames has been largely re- 
stored to health, The Rhine has been 
rehabilitated. It is reported that industries 
in West Germany are holding in reserve six 
per cent of their new plant investments for 
control of pollution. Recently, the French 
Government made plans for eonservatien of 
the envirenment . Control of oil. pollution of 
the sea is being seriously pursued by the 
United States In which the big oil companies 
are playing an Important role. | 


Inthe United States, Environmental Law | 
has established itself as a part of the curri- 
culum of Law Schools and in many eountries 
ineluding the United States and Japan, Envi- 
ronmental Chemistry has emerged as a new 


- 
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discipline їп {һе Universities. This is an 
indication of the increasing importance atta- 
ched to the problem of ecological conserva- 
tion, 


° E 

ї is true that some success has been 
achieved in.the fight against ecological 
pollution; but a great deal more remains to be 
done, Science апа technology, ignorant 
exploitation of which by men of myopic 
vision has upset the ecological equilibrium 
and polluted the human environment, must 
find an answer to the problems they have 
themselves brought into existence. Law, no 
less than social conscience, must catch up 


‚ With technology. 


In the Tempest, Caliban, 
the misshapen monstar who was taught to 
speak by Prospero said 1 


you taught me language, and my profit 
on it 

Is, | know how to curse, the red plague 
rid you, 


For learning me your language. 


If mankind fails to conserye the human 
environment, its priceless heritage, it may 
well have to repeat these words before the 
alter of technology. 


Some Reflections on Legal Education ° 


in Caleutta University 


Calcutta University at the turn of the 
present Century was only ап examining 
body. Н conducted examinations and awar- 
ded degrees. The teaching was carried out 
in the colleges affiliated to the University, 
The Governor-General and Viceroy of India 


was the ex-efficie Chancellor of all the Indian 


Universities. There were five Universities in 
india at that time namely Calcutta, Bombay, 
Madras, Allahabad and the Punjab University 
at Lahore. Of these the jurisdiction of Calcu- 
tta University at that time extended to the 


then provinces of Bengal, Assam and Burma. 


Benga! in those days included the present 
states of West Bengal, Bihar, Orissa and also 
Bangladesh. In his capacity as the Chance- 
Ног of the Indian Universities, Lord Curzon 
called an educational conference at Simla 
In 1901. As a measure of fellow up ac- 
tion of this conference, the Indian Unive- 


M. L. UPADHYAYA 


Ph. D (London), Professor of Law, Head of 
the Law Deptt, University College of Law, 
Calcutta University, Calcutta-700073. 


rsities Commission was appointed in 1902, 
The Commission was headed by Sir Thomas 
Raleigh then Vice-Chancellor of Calcutta 
University. One of the significant recom- 
mendations of this commission was to prom- 
ote teaching by the Universities. The Com- 
mission in paragraph 24 of its report obs- 
erved as follows :- 


‘We think it expedient that undergrad- 
uate students should be left, in the main, 
to the colleges, but we suggest that the 
Universities may justify their existence as 
teaching bodies by making further and bett- 
er provision for advanced courses of study. 
The University may appoint its own lect- 
urers, and provide libraries and laboratori- 
es ; it would also be proper that the Univer- 
sity should see that residential quarters are 
provided for students from a distance.” 1 


SEGURA НЕЛЕР РР AN ETUR AE nn SE En na E aie Fay GREE T tcs NNUS 
1. Reproduced from Hundred Years of the University of Calcutta. (1857-1956). 1957 p 179 
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The recommendations of this Committee 
were accepted by the Government and were 
incorporated in a Bill which subsequently 
became the- Indian Universitles Act, 1904 
(Act VIH of 1904), it was a central Act 
аҷеһе Universities then were under the con- 
trol ofthe Central Government and not under 
thàt of Jhe provincial government, The Act 
recelved the assent of the Governor-General 
on 24 March, 1904 and came into force 
from 1 September, 1904. Section3 of this 
Act expressly provided that: - 


“The University shall be and shall be 
deemed to have been incorporated for the 
purpose of making provision for the instruct- 
ion of students, with power to appoint 
University Professors and Lecturers, and to 
erect . and maintain University Libraries, 
Laboratories and Museums.” 


This was indeed a major innovation and 
an improvement of far reaching importance 
over the original Act of incorporation passed 
іп 1857. However, even after the Act came 
into operation, the teaching departments in 
the University could not be started for quite 
some time, The reconstituted Senate under 
the new Act had to prepare a body of new 
regulations to give effect to various provisions 
of the Act. Alexander Pedier, who was the 
Head of the Educational Department of 
Bengal, and who had a leading hand in the 
framing of the new Act was appointed Vice- 
Chancellor of Calcutta University to carry out 
the new policy. But he failed to secure the 
support of the Senate and the new regula- 
tions could not be passed before the explry 
of his term of office. 

it was at this critical juncture in the his- 
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tory of Calcutta University that Sir Asutosh 
Mukherjee assumed the office of Vice- 
Chancellor on 31 March, 1908, т order to 
facilitate an early formulation and adoption 
of the regulations to carry out the purposes 
of the new Act, the government had to take 
a rather unpleasant but bold step. [n stead 
of leaving this task toa large body like the 
Senate ‘to do the job, a small Committee 
under the Chairmanship of Sir Asutosh was 
especially constituted for this specific job, 
The new regulations came into force from 11 
August, 1906. Sir Asutosh held the office of 
Vice-Chancellor for four terms of two years 
each from 1906 to 1914. It was during his 
tenure that the University Coilege of Law of 
Calcutta University came into being Sir 
Asutosh prepared a comprehensive minute on 
reform of legal education in Calcutta Univer- 
sity in which he deprecated then prevailing 
practice of attaching law classes to Arts and 
Commerce Colleges and pleaded for opening 
of a seperate Law College to be managed by 
the University itself. The minute was con- 
sidered by the Syndicate at its meeting dated 
4 July, 1908 when the foliowing resolution 
was adopted :— 

"The Syndicate recommends to the Senate 
that a University Law College be established 


' and the Syndicate be authorised to appoint a 


provisional Committee to organise it.” ? 
There already existed facilitles for teach- 
ing law Courses in colleges affiliated to 
Calcutta University but the conditions were 
far from satisfactory, Sir Asutosh in hís 
minute pleaded for the need of reform in 
the existing system and observed as follo - 


WS i- 





2. Ibid, p 224 
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“The branch of,our education system 
which stands in need of the most urgent 
and radical reform is that concerned with 
the teaching of law for our degree exa- 
minations. It is а notworthy fact that we 
have not got a single college devoted enti- 
rely to the study of law as we have in the 
cases of Medicine and Engineering". 3 


The minute was considered Ьу the 
Faculty of law at а special meeting dated 14 
July, 1908 and the Faculty adopted the 
following resolution: - 


"That the Faculty do record its opinion 
that for the promotion of legal education of 
students for degrees in law, it is desirable to 
establish a University Law College to serve 
as a model, but not so as to create a mono- 
poly either general or local.''* i 


The Senate at its meeting dated 21 July, 
1908 unanimously adopted the following 
resolution :— 


"That the University Law College be 
established and that the Syndicate be author- 
ised to appoint a provisional Committee to 
organise it ........... that the college is to be 
established for the promotion of legal edu- 
catlon of students for degrees in law and to 
- sərvə as a model college and not with a view 
to create a monopoly either 
local.,''5 


Thus when the University College of Law 
came into being, the other affiliated colleges 
conducting law classes were allowed to retain 


general or, 
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started with a staff strength of twelve and 
the number of students enrolled in the first 
year was 520. The new regulations under 
the Act of 1904 instituted three law examina- 
tions and insisted on a three years’ course of 
study for the B. L Examination. In addition 
to regular lectures, there was arrangement for 
tutorials and most courts. The. number of 
courses prescribed for study was However 
twelve spread over a period of three years. 
The college aiso- provided the facility for 
higher studies leading to the degrees of LL. 
М. and LL D. As the college was fortunate 
enough in receiving generous grants both 
from the provincial as well as the Central 
governments as also from a large number ef 
private individuals, it was able to institute 
several prizes, awards and scholarships. 
Soon the college came to possess a good 
library and a students' hostel exclusively for 
the law students with a capacity to accomo- 
date 160 students. Out of the funds so 
generously granted to the Law College, Calc- 
utta University was able to institute some of 
the well known endowment lectureship— the 
most prestigious of them being the Tagore 
Professorship. 


Be that as it may, the courses introduced 
under the regulations of 1906 were patterned 
after then prevailing scheme of LL.B. of the 
University of London There were, of course, 
periodic revisions, The latest major revision 
was effected in the year 1969 so as to bring 
the scheme in conformity with the one 
recommended by the Bar Council of India. , 
Thus today Calcutta University like other 





the privilege. The University College of Law 
started functioning from July, 1909. it 
3. Ibid, p. 222 
4. lbid 
5 Ibid, p 224 
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Indian Universities is imparting instructions 

in 18 courses spread over a period of three 

years. Іп the first year i.e., preliminary LL. 

B. the students study six compulsory papers, 

another six compulsory papers in the second 

year i.e., intermediate LL.B. and іп the third 

year leq Final LL.B. they study two com- 
pulsory papers with four optional subjects out 
of a list of ten such subjects. This scheme is, 
with minor variations, folfowed by other two 
Universities of West Bengal which impart 
instructions in LL.B. and also by Universi- 
ties in Assam and Orissa. At present there are 
three Universities in West Bengal which 

impart instructions in Law : they are Calcutta 

University, Burdwan University and the Unive- 
rsity of North Bengal, which the University of 

North Bengal and Burdwan University do not 

have affiliated Colleges teaching law, Calcu- 

tta University has three affiliated law colleges 
in addition to the University College of Law. 

One of the affiliated Law College namely 

the Surendranáth Law College (formerly Ri- 

pon College) is even elder than the Uni- 

versity College of Law having been founded 

in 1885, 


The courses prescribed for study under 
the existing syllabus are as under :- 


Preliminary :- 


1. Indian Legal and constitutional History 
2, Constitutional Law of India 

3. English Constitutional Law 

4. Legal Theory 

Б. Contract 

6. Torts 


Intermediate :- 


1. Family Law 
2. Property Law 
3. Evidence 


- 
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4. Crimes & cring Précedure 
. Civil Procedure, Arbitration & Limitation 
6. Law of Landlord and Tenant 


a 


Final :- 
‚ Rules of Court 
2. Drafting of Pleadings and Documents 


— 


Optional Papers 


. Administrative Law 

Equity, Trust and Specific Relief 

. Public International Law 

. Company Law ` 

Labour Law 

. Taxation 

. Insurance 

. Interpretation of Statutes and Principles 
of Legislation 

9. Legal Remedies 

10. Private International Law 


* 


ою хз о око = 


These courses have been in force for the 
last seven years. The Board of studies 
in law ef Calcutta University recently met 
and the issue regarding possible restructu- 
ring of these courses was also considered, 
It was decided that!the existing scheme sho- 
uld be reviewed and courses recast and 
restructured in the light of recent developments 
elsewhere and especially with a view to make 
them socially more relevant and useful. The 
Board has set up a sub-committee for the 
purpose The report of the sub-committee 
has before it the consensus arrived at the 
previous regional-workshops held under the 
auspices of the UGC and before the revised 
scheme is finally approved of by the Acad- 
emic Council, perhaps the recommendations 
and resolutions of the fourty and the final 
regional workshop on the subject would 
also be available. 


[ Contd. Кг, hace 77 1 
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How I would like to have it, 


Since the time | left the law college, 1 
have had very little to do with the legal edu- 
cation. - Recently. | found myself called upon 
to perform a certain assignment and | disco- 
. vered that the syllabus has been revised and 
probably brought up to-date. Whether this 
revision has benefited the law students to any 
appreciable extent, | have no information. 
But І hope it has. 


Looking back to the past, to my own 
days in the law college, | now feel that tea- 
ching of law as a part time subject was 
undoubtedly a mistake. Although ıt was 
possible to make grade in law examination 
by an admixture of a little cramming, a little 
understanding and a chunk of luck, the spirit 
of law did not pervade the atmosphere of the 
students who were aiming at taking a mas- 
ter’s degree in some subject or other, The 
preoccupation of the student who wanted to 
achieve a master’s degree—and a good опе 
at that —was to study the subject in which he 
ш, to obtain his post graduate degree 
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and the enrolment in the law college at the 
University of Calcutta was either to have a 
second string to his educational bow or to 
secure а seatin the Hardinge Hostel. As a 
result, we find that many a renowned profes- 
sor who acquired his law degree along with 
his master's degree put up a performance in 
law examination much (below his best. ‘This 
fact alone would show that the study of law 
was designed in a manner as to reduce it to a 
place of secondary importance. Such a design 
might have served other ends in view but not 
the legitimate aim of legal education. Such 
a system is beneficial to those who cen not 
afford full time study of law .or who only 
want to make a display of their law degree 
but it does not far advance the cause of a 
future lawyer. 


If the aim of legal education is to impart 
sound knowledge of law and to create law- 
years who сап plead and act, the study of law 
must be a full time job. Fer those who only 
want an academic degree in law without the 
least intention of engaging themselves in 
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active practice, evening and morning classes 
are quite in ọrder. But for those who want to 
practice law the study must be a whole time 
job. There should be practical classes to 
teach the students how to draft notices, pe- 
titions, ints, written statements or compi- 
aints, affidav ills, conveyances and so on 
and so forth. Тө pun short, the study of 
law must be comprehensi nd practice orl- 
ented, not only theory dominat 









To give an illustration : in teaching Cri- 
minal Procedure Code, ina practice oriented 
way, one heed not necessarlly begin with 
Section | and end with Section 484, To 
arouse interest in the students and to make 
the study really practice oriented, the teacher 
may proceed as follows :—An occurrence 
takes place and A receives at the hands of B 
injury (hurt) of certain nature. What does he 
do t He goes to the Police Station and makes 
а герої. Under which Section his complaint 
is noted there, if the hurt is caused by a 
simple slap, if the hurt is caused by the use of 
adagger ? in this way one can proceed 
showing the difference between cognizable 
offence and non-cognizabie between a case 
started on private complaint and on Police 
report, and so on. In my humble opinion, 
the learned men on whose shoulders the 
burden of imparting legal education is placed 
should devise ways, of course better than the 
one suggested һу the writer, to make the 
legal education practice oriented, 


Another thing, students should be taught 
their. rightš ggd duties as lawyers, their obli- 


gation to maintain the best! tradition, the way 
they are expected to conduct themselves 
before the Court, with the learned friends on 
the other side and with their own clients. 
Students should never be left untutored on 
these matters and expected to pick up know- 
ledge of this branch by experience alone. 


Yet another thing is to tell апа teach tho 
students how to make use of a library, 
Students should be informed how digests 
ате to be used, where to find list of overruled 
cases and so оп. The field of law is а vast 
one like the unchartered ocean, the duty of 
the law college is to equip the students with 
necessary knowledge (or knowhow) to use 
the legal compass and chart the future course 
of the cases in which they would be engaged 
with as much precision, acumen and confid- 
ence as possible. There is no doubt that 
society needs good lawyers апа із prepared 
to pay for their enlightened services. 


| am afraid, | have probably by now 
Opened my mouth too wide and may have 
put my foot upon some delicate toes. 
However, | make it clear that | amnot criti- 
cizing any one or any authority but am 
expressing my own feelings only. | wish! 
had been taught more іп the law college on 
the lines above indicated which would have 
certainly helped me more when | joined the 
bar and had to leam many things the hard 
way, occasionally with chafing humiliation. 
Any day under the present system a bright 
boy of the law college may have to look 
small in small matters. 

° * š 


° 
* 


A word to the t m | conclude: 
It matters very little how learned the teacher 
is but it matters very much how much he can 
impart of his learning to the students ina 
manner which makes absorption by the stu- 
dents possible. This is one thing that every 
teacher must realise and remember, If the 
teacher's learning and acumen is not reflected 
in his pupils, the teacher as a teacher does 
not succeed. if а teacher can lead his puplls 
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to achieve heights he himself did not attain; 
his. success as a teacher is profound. Ther- 
efore, a teacher must see that his student is 
set on his way to achieve greater heights as a 
result of and. because of his-teaching and not 
inspite of his teaching. 
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HARDINGE HOSTEL 


* 


us Do You Want To Practice As A Lawyer ? 


A lawyer is a free man. This freedom is of 
great value in Ше. Sky Is the limit of a suc- 
cessful lawyer. A successful lawyer 
commands respect from the society. Various 
enviable opportunities come in the life of a 
successful lawyer. | 


In order to become a successful lawyer 
one must possess many qualities. In my view 
the pre-requisite of a successful lawyer are 
the following : 


1) You must have a fairly good health. 
2) You must be prepared to werk very hard. 


3) Thestudy of law begins after leaving 
the university when you actually enter the 
profession. 


4) You have to labour hard burning the 
mid-night candle. 


b) А great devotion to work isan essential 
pre-re quis 


GAURI NATH MITRA, 
Advocate General, West Bengal 


6) You must have courage and boldness- 
without being rash. You must also have the 
necessary ambition, 


. 7) Itis a profession of waiting. You shall 


have to wait several years before you can pick 
up 8 good practice, 


8) You must not be disappointed with the 
results of the first few years of practice. 


9) You have to associate yourself with a 
good senior апа have to work 


very hard їп his chamber to get 
his sympathy, protection, encouragement and 
help, in other words you have to Devil very 
hard. 


10) Itis a profession and not a trade. You 
have to maintain the high standard and etique- 
ttes of the profession inspite of all difficulties. 
11) You have always to be courtious to the 
Bench апа also to your colleagues in the 
profession. 


12) Initially your aim should be to learn the 
law and not to get briefs. \ 
* ° 


13) 


14). 


15) 


16) 


17) 


18) 


19) 


20) 


21) 
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If you initially’get briefs that, might help 
you to earn money but that will ruin 
your career. 


You have to deeply study each and 
every case апа пу to find out the 
intricacies of law in it. 


A good deal of devotion and sincerety 
of purpose is always required thro- 
ughout the career as a lawyer. 


Do not run after easy money. It would 


be ruinous at the end. 


There is plenty of scope and opportunity 
for a youngman who really wants to 
become a good lawyer. 


If you want the bed you won't have the 
roses апа if you want the roses you 
won't have the bed. You must not get 
disappointed with the results of the first 
few years of practice. You have to 
wait for your tumn. = 

If you can really learn law there will 
be no derth of briefs. If you do not 
learn the law then inspite of ail your 
amiable words, close friendship, con- 
nections and persuations you will ne- 
ver succeed as a lawyer in your life. 
During the first few years of your 
professional life you have to disass- 
oclate yourself from all kinds of att- 
achments and your only object should 
be to learn the law. 


Many lawyers feel "frustrated after few I 


years of perfermances in court. There 


will be many disappointments but you: 
have to accept them and go on with - 


~your pursuit of learning the law. 


you must be a persuasive advocate. ` 


Adyocacy is a great art; Every judge 
h£ hie озуп temperament and ways of 


22) 


23) 


27) 


‘ 


approaching the problem. You have 
to cleverly understand the mind and 
attitude of every individual judge. A 
penetrating study of judge physicolo- 
gy and the approach of each judge, . 
is an absolute necessity. 






Law is a difficult subj 
uire inhuman fa 


t will req- 
to study. the law 


lf within first 
professional life you find that 
you are not suited for the 
profession then you must make up 
your mind and take the decision of 
leaving the profession. 


10 years of your 


Never speak ill about your contemp-. 
oraries in the profession and you must 
always be very respectful to the judges. 


Remember that each case is an exa- 
mination in your life. 

During the first few’ years of your 
career you may not be able to see 
the colour of the money and you must 


.be prepared for it. 


In conclusion | must say that it ts 
not easy to become a successful law- 
yer. Luck is not the predominant 
element in building up the career of 
a successful lawyer. Hard work, exte- 
nsive studies, devotion to clients’ case, 
-gerious- devilling with seniors ` “are ‘the 
primary prerequisites. 


| am convinced that any person with av- 
erage intelligence and some‘ amount 
ef courage and boldness in -life is ` 
bound to attain some success -in life - 
as a lawyer provided he is faphful.to . 
his duties referred to ab 


Hours of Teaching 


Until few years ago the college used 10 


function for two hours in the morning and 
two hours in the evening. The actual hours 
of instruction were Нот 6.45 to 8.45 AM. 
and Zgain from 4 45 to 6.46 P.M, in the eve- 
ning. The4jme was divided: between. lectur- 
es and tutpria s and moot courts. Lect- 
‘ures were held for one r from 6.45 to 7.46 
A.M. and another one hou 
А.М was devoted to tutoria classes and 
moot courts. In the evening-also, the first 
one hour from 4.45 to 5.45 was devoted 
to lectures and the next ene hour to the 
tutroial classes and moot courts. 









But in course of time, the System of 
holding reguler tutorial classes fell in disüse 
and the time devoted to lectures was incr- 
eased from one hour to` one and a half hours. 
Thus till the beginning of 1976, the hours 
of instructions were in the morning from 
6.45 to 8.15 A.M and in the evening from 
445 to 6.15 P.M. However, with effect 
from February, 1976, the hours "were again 
Increased to two and a quárter hours that 
is in the morning from 6.45 to 9 A.M. and 
in'the evening from 4.45 to 7 A.M. Now 
that' we have decided to revive the instit- 
ution of tutors and in fact ten part-time 


tutors have since been appointed we hope ' 


to arrange regular turorial classes and plan 
to fully comply with the Bar Council of 
India's. requirement of imparting instructions 
daily' for at least three hours. After these 


plans “are given effect to, the college will 
three hours, 


function in the morning for 
from 6,45 to 9.45 A.M. and In the even- 


ing also for three hours from 4,45 to 7.46 : 


P.M." 


|, { 
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. of them; 





The College has always been fortunate 
enough in having a galaxy of legal lumin- 
aries and illustrious members of the Bar 
on its staff, The present members of staff 
are highly qualified, experienced and able 
members of the Bar,- have. proved their 
competence in teaching and some of them 
have indeed 'established a reputation of 
being good teachers and we are really proud 
But it is indeed surprising that 
inspite of adequate: resources available to 
it, the College in its history of nearly 
seventy years could not créate a faculty 
of full-time law lecturers, Apart from one 
whole-time professor who is also Principal 
of the College and two readers. who are 
Vice- Principals, the college has no full-time 
lecturer; all our lecturers ‘are part-time lec- - 
turers. Most of. these part-time lecturers 
are advocates practising in High Court and 
other Courts, while others are either full- 
time teachers elsewhere or have a full-time 
employment somewhere. 


The total number of teachers іп the coll- 
еде at present is one full- time professor, two 
full-time . readers, seventy three part-time 
lecturers and ten part-time tutors. The num- 
ber of © Students is approximately 6,000 
which means ‘even the, part-time lecturers 
have to put in the same amount of work 
which is dene by the full-time lecturers in 
ether departments/colleges. Notwithstandl- 
ng this the salary pald to our part-time 
lecturers is very very low. It was fixed 
decades ago. There has not been any rev- 
ision since. И is In no way related to 
present day economic conditions. Even the 
visiting team of the University Grants 


ak 


| Commission obse[ved that an upward revis- 
ion was long over due. The University has 
agreed to revise it and have approached 
the State Government to approve of the 
revision. _ I < 


Plans and Prospects. ү 


The University has approached the Unive- 
гну Grants Commission and.the State Gove- 
rnment to create a number of posts of full- 
time lecturers in law. We have also sought 
the permission of the State Government to 
open а teaching department for .postgrad- 
uate classes Іп law. Ап effort Is being made 
to limit the number of students in each 
class to eighty as required under the Bar 
Council rules, This will enable us to org- 
anise more extra curricular and other acad- 


emic activities. 


nal Social Service which would involve our : 
full-time students in constructive activities. 
We are also considering the feasibility of 
opening a legal aid clinic mainly with a 
view to import clinical legal education.to 
these of our third year students who have. 
the time, desire and willingness toe join dto 
The clinic will cenfine Its activities to me- 
rely giving advice to those who have a 
legal problem and help promote settlements 
out of court whenever possible, There Is 
also a possibility of the National ` Social 
Service Workers doing the jobrof spreading 
what Justice Р.М. Bhagwati calls ‘legal ` 
literacy’ that is creating an awareness among 
_ the poor and ‘the needy as to what are 

thelr rights or чо, what: benefits they are- 
entitled to under the new social welfare ` 


d 
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We also plan to open а celi. 
in the University College of Law for Natio- 


laws passed recently. 

The College has fine buildings for offices 
and class rooms, a magnificent hostel for 
students, well fun gymnacium hall and other 
sports facilities for the students including 
а common room and the canteen.. Wéecan 
also.boast of a good library, -We e funds 
to give а number of puzes and 
scholarships. А. re effort is "being: 
made to tone u e academic atmosphere 
во as to ensure that our students: avail them- 
selves of ali these facilities end help us 
regain the lost glory of this Institution which 
was founded by Sir Asutosh with such high 
hopes. We .must rededicate ourselves to- 
realise the ideals that our founders so nobly 
cherlshed. 








Among the long term plans, there are 
proposals under consideration for introducing 
certain diploma courses. Calcutta i is a centre 
of business and industry and. there is a 
large denjand for qualified’ lawyers with 
specialisation in labour and industrial laws, - 
company law, business law, Insurance laws, 
shipping laws etc, it was with this end in 
view that when our LL.M. Courses were - 
revised recently, "necessary provision was 
made to allow the students to specialise 
in one or other branch of their choice. Some 
of the LL.M. students will also be allewed 
and helped if they choose to write a dese- 
station in lieu ef a paper. This will enco- 
urage and equip them to persue higher | 
studies and research leading to the degree ` 
of Ph.D. or LL.D. There are many other 
suggestions’ and proposals coming from 
` diverse quarters which need to be thorough- 
„ly studied so as to see if they are relevant to 


e 
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our needs. § 





6. We are aware of the work being done by the International Legal Center, New York 
and the Commonwealth Legal Education Association, London and other Committees 
and Cominissions in the U.S.A. U.K. Canada and Austrialia. There is an earnest 
quest for redefining the goals of legal education and restructuring and reshaping the 
system of legal education. We are happy to note that the government of India has also 
realised and recognised the need for reshaping our existing system. The present 
author is at present engaged in waiting a paper where he has formulated his 


owa proposals for reform of the system. . 





" .. . Justice Vis-A-Vis Society 
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When | was barely seven, | had a qua- : how.after a lapse of so many years that what 


rrel and fight with my younger brother 
aged about 5. The end was not happy 
as my father who was very well-known 
fer discipline came and gave one or two 
‘smart slaps which were sufficient to make 
me unconscious. It took some time for 
me to recover. After recovery and, truly 
speaking. even today, the incident is vivid 
in my mind. The fight was between the 
two brothers and both of us were at fault, 
and, if | remember aright, my brother gave 
me the first blow. Butithe punishment, which 
was given, was obviously onesided, as | was 
the elder one, and was out of all propor- 
tions. And it appeared to me, and it still 
so appears, that 1 was neither solely to 
be blamed nor | deserved so sever quan- 
tum of punishment. 

| narrate that incident just to impress 
upon the readers how ап injustice done 
to me by my father, who was quite affe- 
ctlonate- and did everything quite unkno- 
wingly, created bitterness in my mind and 


é А 
"о 


' appeared to be injustice to a boy of seven 


has not been totally erased. 


This is justanexample. | have often 
seen that an injustice if done does not 
end there. It creates some bitterness which 
very often takes the form of revenge either 
openly or in a subdued or suppressed way: 


A friend of mine was in good Govt, 
job, a gazetted officer. He had some draw- 
backs no doubt but he was bypassed at 
the time of promotion. | have seen great 
discontent and bitterness in his mind. | 
repeatedly heard him say "| have ‘some 
drawbacks which my superiors knows and 
some bright aspects which they know still 
more and they know it for certain that 1 
cannot be bypassed in promotion if effic- 
iency- and integrity are factors at all. Still 
they have done so to make room for some 
of their own men." | noticed he was 
reeling under a sense of injustice but could 
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not give vent to his real feeling to any one 
in office. 


|n yet another case, one officer himself 
used to come to ofrice late. But the day 
hegwould somehow reach office early, he 
would echeck attendance of his sub-ordin- 
ates whp are, he knows it best, were more 
punctual than he himself is. His sub-ord- 
inates generally did not take it with grace. 


What is important to note is that the 
person who suffers injustice knows it acc- 
urately and does.not forget и The person 
doing injustice also invaiably knows that 
soma injustice has been done by him. 
Of course, In certain cases injustice may 
b3 dona that was not designed by the 
inflictor bu: that nonethless affects the 
sufferer. 


In case of injustice done to any person 
unwillingly the problem assumes great com- 
plexities and for the purpose of our dis- 
cussion here now that may be kept aside 
for the time being. 


We are talking of injustice wilfully done 
by person qua person and injustice created 
by systems, rules, procedures, circumstances 
and the like. Whatever it is, an Injustice is an 
injustice and the person suffering the same 
will feel its rigour, through his reaction may 
besharp or mild or blunt depending on the 
circumstances of each caso and degree of 
intensity of injustice. Both in direction and 


magnitude, injustice of one kind will neces- 
sarily differ from anothet and reaction of the 
people suffering will accordingly be different 
for different persons in different circumstan- 
ces and also for th» same oorson for different 
circumstances 
Vv 

Be that as it may, the central idea is that 
Injustice does not die hard. Accordingly to 
rules of Physics, every action has got equal 
and opposite reaction and every injustice, 
similarly, if | may be permitted to say so, will 
have an equal and opposite injustice Ог, in 
other words, every injustice done will create 
equal amount of bitterness, discorsent and 
positive hostility in the mind. 


| tell you an incident A young man came 
аз an assistant be work undera Deputy Se- 
cretary of the Government who was at that 
lime very very poweiful and did not care 
anything. He forgot in the midest of his mad- 
ness Of power that the assistant was only a 
new comer and he should be allowed reaso- 
nable and sufficient time to pick up work 
before branding him inefficient, average or 
unworkable. The young man got disgusted 
at the fret and forth of his boss He was very 
very unhappy and he was trying to get a 
scope to get rid of the boss. He left the job 
and eventually could secured the job of an 
Income Tax Officer. 


Much water has flown down the Ganges 
by this time. That all powerful Deputy Secre- 
taries had also to retire from service after 5 or 
6 extentions. It so happened that after retire- 
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ment from service . he built a house: with 
money, of his Provident Fund апа gratuity. 
The 'Ex-Deputy Secretary came to an assessse 
| under t that -one-time- -subordiriate , of his who 
is now a full fledged Income Tax Officer. А? 
the time of examination of books..etc. for 
assessing Income Tax the Officer found eer- 
tain irregularities, and the injustice which he 
uffered many. years; back came before hie 
mind, and, he assessed. him to à tax of about 
Rs. 80, 000/- on- grounds _of undisclosed іп;, 
come accompanied by incomplete and Incor- 
rect, accounts. The Ex-Deputy Secretary came 
to me ‘for filing an appeal .and. he was comp- 
laining against ` -gross injustice done to him.. 
l happen io know both of them and | realized 
in my mind of minds how vicious i is circle of 
, Injustice and how a -person is paid back in 
- his own coins. Of course, his income tax was 





entering service, 
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but that is'a different: matter. 


a Í ` know. such thousands of gases, where 
persons suffering injustice were just “Waiting 
for: an “opportunity to take revenge." . e ` 


(EF. ren а S eee, Row v. eas 
- The ‘fact: is that If а person is born in in- 
justice, ig to -suffer Injustice at the-time of 
at the time of promotion, . 
that man ` becomes more and more revenge- 
ful day-after day, . His benign efficiency dies ` 
out and a frustrated mentality gradually 
develops. This.is neither congenial for him 
nor for the Society. Or in other. words, if the - 
basis of society is not.justice: but injustice. of 
some kind or other, the foundation of that - 


reduced in appeal by а substantial amount society remains only too shaky. ., = 
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Special Libraries exist to serve the needs 
of the personne! of the parent organisati- 
ans, viz. the students and staff of the co- 
lege, the members of an institution or the 
staff. of an industrial organisation. The term 
Special Library’ means a library which is 
oncerned almost exclusively with the lite- 
ature of a particular subject or a group of 
ubjects. Those which are highly special- 
394 contain of necessity a certain amount 
f materials on allied апа bordering subjects, 
e. a library concerned primarily with the 
terature relating to law would perforce 
«clude such subjects as Political Science, 
'onstitütional History, Sociology, etc 

The chief feature in a special library is 
зе materials filed and the techniques used. 
4 most special libraries periodical literat- 
ʻ is of prime importance, Journals, reports, 
'andards specifications and othar materials 
ablished as separates are filed in consi- 
xable quantity. А special library files 
formation rather than material and this 
‘ct calis for the introduction of special 
chniques, These techniques are necessary 


By Debabrata Mitra 
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for fillng and disemination of information. 


It is the emphasis on information which 
has led to the arrival of the terms “Infor- 
mation Bureau”, “Information Officer". Libr- 
апап in a special library may be of nece- 
$sity mainly or even wholly concerned with 
library administratlon and a separate indiv- 
idual with the information. With the extend 


.Of specialisation which exists today, no one 


person can interpret the literature written 
for specialists in a variety of fields. A very 
real problem today is how to cope with 
the overwhelming flood of literature which 
continually pours forth in the forms of 
books, periodicals, pamphlets, reprinte, cat- 
alogues, specifications and reporte both 
published and restricted. A large part of 
these materials is generally periodical lite- 
rature. The intake of reports of government 
departments and research associations may 
run into thousands during the course ofa 
year. The amount of materials relating to 
even a narrow subject field is much more 
than any person can peruse regularly, much 
less digest, remember and record М the 


t 
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specialist and the expert wish to know only 
of origina! contributions to the printed :kno- 
wledge of a subject, other classes of readers 


have a use for less advanced write-ups, for - 


news items and description of the published 
articles. The only apparent solution to this 
problem seems to be that more and more 
special libraries equipped to handie literat- 
ure of a limited field must be set up to 
assemble, record and issue the literature. 
The requests these special library will receive 
will nearly always be framed in terms of 
subject-interest and every operation will be 
organised accordingly. This implies that 
extensive subject records, indexes, bibliog- 
raphies must be ‚ prepared and maintained 
Recourse to there by the users should be 
encouraged, but some assistance at least 


from a subject expert on the staff of the 


library will frequently by necessary, whether 
he is called Librarian or Information Officer. 
Information is to be provided quickly and 
should be as uptodate as possible, more 
uptodate, in fact, than anything in text books. 
As regards published iaformation this will 
mean articles in periodical literature or rep- 
orts. Most recent of all will be the 
unpublished reports of organisations conce- 
med with the research and development. 
These have to be searched and listed in 
classified indexes which become important 
information files. There is another stage 
linked with this activity viz. the preparation 
of bulletins giving abstract or references to 
current literature. Introduction of machine 
techniques to information sorting and other 
problems have currently become rather a 
necessity. No small library can be self-su- 
fficient as to be able to meet from its own 
resources all demands. made on it.but the 


Spirit of mutual help between the libraries 
enables a small library to give Useful service 
to its users. 


great importance |n a speclal 
its staff must be willing and 


It is of 
library that 
helful. 
confidence, 
the user to 


The first requirement is to insfire. 
it is often necessary "to help 
frame his тедиөзї i.e. getting 
him to say what he wants to know rather 
than what material he wants. In case he 
quotes materials it is inoperative to verify 
the accuracy of bibliographical details quoted. 
To be successful in searching a flexible 
mind is needed, It enables him to think 
of various angles of approach and of all 


the likely catchwords,under which some- 


thing may have been indexed. Naturally for 
work of this kind a technical knowledge 
of the subject involved is most useful and 
for some enquiry essential. Hence technical 
personnel are after comployed іп special 
libraries and Information departments. Their 
work involves systematic examination of the 
literature received, and the issuing of info- 
rmation bulletins referring to the more imp- 
ortant material recently applied and to artic- 
les In periodical literature, Ordinarily, lib- 
rary dutles associated with records, catalo- 
guing and filing materials call for tidiness, 
accuracy and method. Those who come In 
contact‘ with the users of the library should 
be tactful, polite and willing. Searching for 
information requires patience sometimes to 
the point of doggedness and flare for looking 
at the right place which defies description. 

A good librarian must have a passion for 
orderly arrangements, organising ability and 
the gift of inspiring keenness in his 
assistants. 


F. 1 Othe new Code of Criminal Procedure has 


M already come’ into force on April 1, 1974. 
' Somè 'significant changes have been made by 
! the réplacement of the old Code of 1898 by 
` 'ihë éndctment" of the new Code, The provi- 
| Sios of 1898 remained unchanged apart 
| 'from some amendments from time to time. 
"The main object of the enactment of this 
*' Procedure Code was ‘to remove anomalies 
and ambiguities of the old Code for easier 
trial of Criminal Cases. The main purpose of 
the new Code of Criminal Procedure is to 
„ Provide for the seperation of the Judiciary 


from ‘the Executive as contained in Article 50 . 


of, ‘Constitution of India, to cut short the du- 

| “ration of Criminal c Cases, to ease the delay in 

Criminal trials and to extend relief to poorer 

sections ‚Бу , giving legal aid to an indigent 
accüsed person. 


an F , Toa м. 
у AMAN | š 

With the introduction of new Coda pf 
Criminal Procedure, seperation of Judiciary 


А Review on the Replacement of Old Code 
HP |. by the New Code А 


BY SHRI S. C, MAJUMDAR, 
Chief Metropolitan Magistrate, 
Calcutta. 


from the Executive has been effected throu- 
ghout the country. The first object of the 
new Code has been achieved. 


Delay in disposal of Criminal cases was 


‘so widespread that the people involved in 
- Criminal 


cases either as Complainant or 
Accused or as Witness were gradually losing 
confidence in the ability of the Courts of law. 
inordinate delay in completing investigation 
was one of the most important reasons of 
delay in disposal of criminal cases. The new 
Code has made, several provisions to expe- 
dite investigation. И has provided that an 
accused person cannot be detained in custo- 
dy during investigation for more than 60.days 
and should be released on bail if the investl- 
gation is not completed within that period. 
Again in case it Ів not completed within віх 
months from the date of arrest of an 
accused, the Magistrate may discharge the 
accused in a summons procedure case The 


° ° 
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new Code has abolished Jury Trial and 
committal proceeding which were provided 
for in the old Code as time consuming 
processes. 


This has indirectly encouraged the exp- 
editious completion of investigation and 
criminal cases. The scope of summary trial 
has been widened by inclusion of punis- 
hment of 2 years instead of six months as 
provided in the old Code. The service of 
summons by registered post for ensuring 
attendance of witness has been provided 
for їп the new Code, 


Under the new Code no personal app- 
earance of the accused person in the petty 
cases are necessary which can be avoided 
by sending the plea of guilt and the 
amount of fine, specified in the Summones 
served on them by post. Lastly, the new 
Cede has provided for the engagement of 
lawyers at the Government cost ín cases 
trial in the Court of Sessions for defending 
the accused. s 


In view of seperation of Judiciary from 
the Executive creation of the post of Chief 
Judicial Magistrate has been provided. 
Previously, the District Judges had little 
time to look into the affairs of the crim- 
“Іпа! cases. after doing various duties. Now 
the creation of the Chief Judiclal Magistrate 
hes centralised the whole Judicial adminis- 
tration of a district. This provision has given 
иреше to-. speedy trial of criminal cases, 


The most welfare measure the new 
Code contains is the provision as to Limit- 
ation which did not find place in the old 
Code. The law of limitation though 
unknown to the Criminal Procedure Code, 
was not forelgn to Criminal Там, Seme 
special acts such as Factories Act, Bengal 
Excise Aet, Calcutta Port Act, Cattle Tro- 
asspass Act and some other local acts 
already contained provision as to limitation. 
Limitation which Is а measure of peace and 
repose isa valuable social wealfare measure 
во that people may not have the constant 
dread of litigations and prosecutions. While 
there should be no limitation for shocking 
offences on ground of soclal justice, there 
should be a measure so that people may not 
be in constant dread of prosecution against 
minor offences. These principles has been 
engrafted Into the new act in chapter XXXVI 
of the new act and In my opinion much to the 
relief of the public in genera! who at present 
need not be in constant dread of prosecution 
after a period of three years in respect of 
offences punishable with imprisonment of 
three years ог less. This in my opinion is 
certainly a welfare measure. 


Another important feature of the new 
Code is that it makes provision for speedy 
disposal of cases and lesser adjournments. 
With that end in view, the section 309 which 
corresponds to section 344 of the old Code, 
has made provision for payment of adjourn- 
ment costs by the party praying for adjourn- 
ment, and even the accused who is otherwise 
the favoured creature of the new statute has 
not been exempted from it, í 


UNIVERSITY LAW JOURNAL 


In reality, we are experiencing that the, 
conjestion in the Sessions Court has risen 
abnormally due to abolition of committal 
proceedings. In the old Code charge was to 
be framed by committing Magistrates after 
exafnination. of witnesses. But in the new 


Code эту. the: Sessions Judge can decide · 


whether, the cases is exclusively triable by 
Sessions Judge or not and there Is по ѕсгре 
for examination of witnesses before the 
Sessions Trial begins. But this is an inc- 
hoate measure, as evidence of the witness 
can not now be.taken in as under section 
288 of the old Criminal Procedure- Code 
if a material chargesheet witness happens to 
be gained over or terrorized to suppress the 
truth. at the time of the Session trial nor 
can be utilized under section 33 ‘of the 
indian Evidence Act if he is not available 
attrial — Another difficulty that Is being 
experienced by us In accepting the Bail Bond 
after the amendment of the oldiprovision 
of section 514’ 15 in . section: 446 --of 
the new Code. Under sub section.2 and 3 
of 514 of the old Code it had:provided that 
the recovery of penalty might be made by 
attachment of sale of moveable property and 
failing that by sending the party concerned to 
` Jail for 6 months, but this provision. has been 
replaced by a simple provision that the, Court 
may proceed to recover the. penalty as if such 
penalty were a fine imposed by him under 
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this ‘new Code Тһе resultant effect is that 
the Court can not take any stringent measure 
against the sureties in the event they fail to 
produce the accused at the trial and the 
contro! of the Court on the sureties has been 
less effective than it was in the old Code. 


The defence of the accused at Government 
cost is a measure which is most likely to be 
abused and actually is being abused. Under 
the new Code, a person accused of any off- 
ence can get State help in defending himself 
+ he-is poor. But It has been noticed that 
people who are otherwise affluent are show- 
ing themselves а poor to get the State de- 
fence. 


The present section 202 of the Cr. Р, 
Code makes provision of enquiry by а police 
officer or such ‘other person, The provision 
of inquiry by another Magistrate has been 


abolished; This provision though apparently 


useful in shortending the duplication of evid- 
ence becomes a ‘positive retrograde measure 
if the accused happens to be a police officer. 


In conclusion it can be said that new 
Code has been framed with а view to speed- 
ing- up the disposal of the Criminal cases 
which can be achieved if all of us strive to 
attain the goals set by the framers of the 
new Code. Itis too early to find fault with 
the new Act. 


I +” 


A Few Words From The General Secretary - 


SAMBHU NATH DUTTA 


As the General Secretary of the Univ- 
ersity College of Law Union ‘It gives me 
extreme pleasure to say just a few words 
on behalf of the Students’ Union. Since 
our election to the Union whatever had 


been done, credit must go to the students ` 


community in general and to some of 
our Professors and youth leaders т 
particular, 

| It is indeed a matter of great regret 
that inspite- of our best endeavours the 
General election of the Students’ Union 
could not be held. | owe an apology and 
explanation to the students in general 
for not being able to hold the election 
in time, Reasons are not far to seek, 
The climate and the atmosphere were 
such and the problems were so enormous 
that the Election could not be held. We 
hope that the Election will be held as 
soon as the situation becomes normai 
and congenial for holding such election 
without any turmoil and disturbances. 


Be that as it may, the Union had. 
tried to continue with its usual activities. 
The annual Social has been held sepa- 
rately-one for Hazra Unit and the other 
for the Darbhanga Buildings so as to 
enable all the students to participate in 
and enjoy the social. It is a fact that 
the accommodation available in the Dar- 
bhanga Building premises is not enough 
to do justice to the students of both 
the buildings. The Social of Hazra Unit 
was held at the “Rabindra Sadan’ where 
distinguished and renowned artists took 
part along with the students of our 
College The Annual Social at Darbhanga 
Building is а grand success. The vast 
gathering of the students in the annual 


function was an inspiring sight who-- 
witnessed the magnificient performance 
of Sri Manna Dey and other renowned 
artists along with the promising youngs- 
tars of the College. ; 
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_ The service of the students aid fund has 
been extended to more students this time 
and the Union spent about Rs. 18,000 
including books. 


As usual the ‘freshers’ welcome’ in both 
thee buildings have been held with usual 
gaity dnd enthusiasm. Our college had 
participated ‘in national and international 
Debate Competitions and our students have 
won prizes and earned distinction. 


But' inspite of all these we have got one 
regret that for some reasons or other the New 
Principal of the Law College has entered in 
his office by striking a blow to the students 
in general in reducing traditional two Sess- 
ions to one, Itis against the interest of the 
students of law. 


We have yet another regret that inspite 
of the fact that the Senate and the Syndicate 
of the Calcutta University agreed to introduce 
the LL. M course sometimes in 1974, the 
authorities concerned for reasons best known 
to them, have not yet introduced the said 
course. We hope that the students will come 
forward to take up this vital issue with the 
authority ` 


One other thing | would Ilke to add that 


. 


the students must riot forget that unless they 
are united and earnest in their cause, nothing 
can be done. So long as the next Union 
does not assume charge, the existing Union 
has to conduct the affairs of the Union and 
they have been discharging their function 
with utmost sincerity and devotion. The 
existing Union is morally bound and legally 
entitled to do all what is necessary for the 
cause of the students. Unfortunately, the 
New Principal along with some of his trusted 
colleagues, for some reasons or other, have 
tried to create confusion among the students 
and to deny the Union's legitimate rights and 
demands; Each and everyone of us should 
resist the said move, otherwise the greater 
interest of the Law Students would be hamp- 
ered. it is not a question of the personnel 
of the Union, but the question of the autono- 
my of the Law Students’ Union which is 
being interfered with by the authorities. It is 
my fervent appeal to the students community 
rot to be swayed away by the said activities 
or the interferenc of the Authorities. They 


must have their own say in their own 
matter through their Union duly formed 
and constituted, We must not forget the 


saying ‘eternal vigilence is the price of liberty.’ 





eN 


«LAW STUDENTS AND THE SOCIETY" * 


4 


‚ Our society is. changing fast with the 
growth time,. We are marching for a better 
to-morrow. But our social problems . are 
becoming acute with veried circumstances 
and: change in the mode of our Ше,: Legal 
education play a great part in solving the 
problems which trouble in the path of daily 
life, 


Lawyers by dint of his prefession come 
in contact with the man of every strata of life, 
rich and poor, learned and illiterate, aged 
and young. The litigants from remote corn- 
ers of the District have to seek his help 
in time of need. He was to deal with man 
prusuing different profession Engineers, 
Medicalmen, Technicians, Clerks, School- 
masters, Land Owners, and Land tess men 
all of them have to seek the advice of law- 
yers when they are involved in law suits. 


1 


HIRENDRA NATH CHATTERJEE 
| i | ‚ Advocate 
Vice Chairman, Bar Council Of West Bengal. 


‚Н is therefore needless to say that а 
lawyer with ‘a fair practice is in a . position 
to feel the pulse of his country its econo- 
mic political and social condition А succ- 
essful lawyer can be said to be the best 
representative, of his society. . Не knows 
the joys sorrow and suffering of the people. 


Child is the father of man. Law 
students can be said the future guardian of 
the society. In this background-legal educat- 
ion of our country should be imparted 
in such в way which would ensure to; 
the benifit of our society specially when 


the standard of living has been greatly 
improved and its problems are now manifold, 

The law ‘students should be ‘a sound 
grounding of law of his land as It is said 


that he knoweth not the law who knoweth 


not the reason thereof. 


и 


In order to have a bright carreer he 
should be dignified courtious and amiable, 
He should be given such an training which 
would make him teniciouns in his point and 
-he could argue his case with self confid- 
efice.. He must be sympathetic with the 
litigents who comes with a fever of modern 
life. "He should be respectful to the 
"Bar" and the "Bench" alike whereby he 
may help the administration of law and to 
see that substiantial justice can be meted 
out between man and man. We may prof- 
itably enrich ourselves with the some of 
the lines of Dr. Rash Behari Ghosh appear 
in the conclusion of his well-known trea- 
tise "Law and Mordgage’’. 


| invite you to join that noble band 
to which so many are called but so few 
are chosen. For the dust of daily life tends 
to deaden those finer sentiments to which 
life should owe its favour. | do not by 
any means ask you to live in  cloister 
‘seclusim, detached from would and all its 
pursuits but dono, | prey, to be too eager 
in the chase for money position and power. 
We should not forget for а moment that 
the proverty and wretched condition. and 
power education of the large number of 
our back-ward people. The most of the 
villagers are Illiterate and are not in touch 
with the changes in law. On account of 
their ignorance they are often cheated and 
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are not in a position to enjoy the benifit of 
law which made suitable for the poor and 
down trodden. 


The 20-Point programme of our Prime 
Minister would lend a helping hand to the 
poor and illiterate litigants in the shape of 
'Legal Aid To The Poor. 


The law students would find much 
work if they engage themselves in helping the 
bodies and association formed for imparting 
legal aid to the poor which are working 


-a volume throughout the length and breadth 
\ 


of our country. 


The students get their theoritical educa- 
Ноп In law classes but at the same time 
they may be given practical education in 
law if they are absorbed in the bodies meant 
for giving legal aid to the poor. 


They may disperse themselves in the 
different villages far away from the city 
and handle the cases for the poor illit- 
erate public who are involved in law suits 
and also may put thelr heads in solving 
their legal problems which they have to face. 
The lawcourts are also best field for legal 
education and students in law should also 
attend courts during their college days and 
study how to be behave in courts and learn 
to conduct the cases from tne different 
aspectas if in a practical class. 


Legal Aid То The Poor - 


The subject of legal aid to the poor, 
though not a new topic has only recently 
received our urgent attention. At the present 
moment the subject is being actively disc- 
ussed throughout the country in general 
and amongst the persons connected with 
legal profession in particular. 


All legal systems have continually directed 
that justice be done alike to the rich and the 
poor. It found its classic expression its 
most glorious ennunciation, in the fortieth 
paragraph of Magna Carta where it is inscri- 
bed : "To no man will we deny, to no man 
will we sell or delay justice or slight ?" 
The underlying principles of almost all mod- 
ern democratic constitutions' have been this : 
Every subject of the State ought to find 
a certain remedy, by having recourse to the 
laws, for all injuries or wrongs which he 


may receive in his person, property or 
. 
LÀ 


BY SARADINDU BISWAS, Advocate, 


Lecturer, University College of Law, Calcutta 
Member, Bar Council of West Bengal 
Vice-President, W. B Lawyers Assoeiation 
General Secretary, W. B, Pradesh Congress 
Lawyers Cell. 


character. He ought to obtain right and 
justice freely and without being obliged to 
purchase it; completely, and without any. 
denial: promptly, and without delay; 
comfortable to the laws. 


Turning to the Indian Constitution we find 
that our Constitution in Articles 14 and 38 
visualises and attempts to provide for a 
society in which justice is equally and 
even-handedly provided for all. This is 
indeed a basic requirement of every democr- 
atic society governed by the rule of law, 
Equal justice fof all, is not only our obligation 
under the Constitution it is also the cardi- 
nal principle оп which our entire system 
of administration of justice is based. we 
cannot conceive of justice being not fair 
and equal and given to one but denied 
to another. 

To-day. more than over before, Jaw touches 
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the life of the common iman at num- 
erous points: И is intimately and inextric- 
ably interworen and interwined with his 
daily pursuits and avocations. Today, Soci- 
dGeconomic reconstruction is being brought 
| about by the process of law, as indeed it can 
be, in a democracy governed by the rule of law 

There is sonsiderable welfare legislation pas-* 
sed by the Legislatures with a view to remov- 
ing social and economic inequalities апа am- 
eliorating the conditions of the poor and 
the needy, and more and. more of such 
legislation is still bound to emanate from 
the legislatures. The complexity of modern. 
life arising from. vast scientific and techn- 
' ological advances, growing urbanization and. 
-industrlalization and changing socio-econo- 
mic conditions have also necessitated the 
steady poliferation of law, The conseq- 

uence is that an overwhelming number 
of laws now affect’ more and more peo- 
ple and in more and more areas of th-- 
eir lives’ and' itis no exaggeration to say 
that the law in modern society is someth- 

ing that pervades and permeats the life of 

common ‘man even as the air he breathes 
and almost as essential to his well-being. 


ys 


But there can be no rule of law unless 
the common man, irrespective of whether 
he is rich or poor, is able to assert and vin- 
dicate the rights given to him by law.’ 
Law is useless, a futile exercise of legisl- 
ative process, unless actively effective and 
it is the machinery of Justice that give 
life to the law and makes It actively effe- 
ctive. The machinery of Justice must, there- 
fore, be readily accessible to all But 


unfortunately it is a matter of common 
knowledge that it costs money to avail of 
the machinery of Justice. There are initial 
court feés which are to be paid in order 
to unlock the doors of Justice and to gain 
entrance into the court. Then there are 
charges to be paid for securing legal rep- 


resentation which 18 so essential in our 
system of administration of Justice. There 
are also other incidental charges which 


haveto be paid for serving process, summ- 
oning witnesses etc. The high costs of 
litigation acts as a deterrent preventing the 
poor and the indigent from approaching 
the courts of law for vindication of their 
tights or redress of their grievances. The 
result is that more often than not many 
out of the poor and weaker sections of 
the Community have no choice but to 
suffer silently injustice done to them because 
they cannot afford to pay for Justice. As 
Lord. Devlin said, the frightening cost of litig- 
ation has turned litigation, which ought to be 
8 gently solvent of disputes, Intoa thing of 
horror The poor and the indigent are thus 


deprived of the protection of the laws and 


they become disoriented and alienated from 
society. They lose faith in democratic 
institutions and rule of law, and.a feeling 
grows in them that the legal system is. 
Intended to benefit the rich and the pow- 
erful sections of the community at the cost 
of the poor and the disadvantaged.. They 
fee] that they have no stake in the system 
as It exists This feeling is destructive of 
the rule of law and poses a grave threat to 
‘constitutional democracy. It offers direct en- 
couragement to those elements in society 
who are ready to disrupt and destroy demo- 
cratic values and imposes totalitarian regime. 


e 9 
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No democracy which has adopted soclalism:as 
a pattern of its socio-economic structure can: 

survive unless itis based en the rule of law 

which that everyone irrespective of his means 

' should be able to avail of the machinery of. 
justice whenever law is not observed and it 

becomes necessary to enforce It. Itis alsoa 

necessary concomitant of the democratic way 

of lifethat there should -be equal justice 

under the law, and equality in · tha 

administration’ of justice- demands that by 

means of adequate legal service programme, 

the poor must be placed in the sams position 

as the rich so far as-the accessibility to the- 
machinery of justice is concerned, 


It is a fundamental tenet of Marxism Co- 
.mmunism that the law under our form of 
government is а class weapon used by the 
rich to oppress the poor through the simple. 
device of making justice too expensive. Acc} _ 
ording to this view, lawyers are simply thé ` 
hirelings of thé propertied classes. The dan- ` 
ger of this attack lles in the fact that it stirs 
aresponse in all who feel they are being 
denied their rights and injustice is done to ` 
them and they are unable to obtain redress 
because of their poverty. Today, unfortunate- 
ly, oür administration of justice has become 
notorious for its delay and expense ; the rich 
and the peor do not stand on an equal footing 
before the law. Large number of men, women. 
and children who constitute a vast majority _ 
ofour people are today living in abject pov- 
erty which has broken their backs and sapped. 
their moral fibre ; they are resigned to the 
hopelessness and helplessness of their mise- ` 
rable existence. Though much beneficlent 
f 
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welfare legislation has been passed in their. 
favour, they are not aware of their rights and 
even where they are aware they have not the 
courage, the will, and the resources to assert 
their rights against the powerful sections of 
the soclety who have been traditionally Gpp- 
ressing and exploiting them. To therf justice 
has no meaning. 1+ 18 a word whieh hardly 
reaches their hearth and homes, 


itis to such millions of people, poor and’ 
downtrodden ignorant and Illeterate, destitute 
and needy, that our system of administration 
of justice denies justice. 1+ is a harsh fact that 
we withhold justice from the millions of our 
people who are too poor to pay for it. d 


The whole question oflegal aid has got 
to be examined in the above perspective. It 
has however to be admitted that по concrete 
steps have so far been taken in this respect 
except including. the subject of legal aid in- 
the terms of reference to the First Law Com- 
mission and formulating a model scheme of 
legal aid for being implemented by the State 
Governments. 


The present decade has become unique 
for the new consciousness and rising expec- 
tations of hitherto insert, ignorant, weak, dis- 
organised poor, helpless and hopeless 
masses. Today, .after the Prime Minister 
Indira Gandhl’s revolutionary 20 Peint Pro- 
gramme the subject of legal aid has received 
a new awareness. ° К 
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There are of course a few institutions run 
by well-intentioned individuals which are 
offering legal assistance to the poor and 
needy persons. They disclose a high sense 
of social responsibility but being necessarily : 
adhoc and unorganised efforts they cannot 
encompass more than a narrow and limited 
field. "They fail to touch even a fringe of the 
problem. 


- The question of legal aid has been exa- 
mined in great detail by the Expert Committee 
on Legal Aid headed by Mr. Justice V R. 
Krishna lyer set up by the Government of 
India, It was stated in that report as follows : 
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"Let us understand clearly that a free or 
subsidised legal service is a constitutionally 
mandated obligation, not merely a Philanth- 
теріс gesture. It is a duty, not charity. There- 
- fore, not private benefactions nor voluntary 
agencies but state funding ‘and statutory 
incorporation should be the backbone of the 
project," 


Mere statutory incorporation of a national 
body does not dissolve all difficulties of 
organisation. The infrastructure at the grass 
roots level i. e. atthe court and block level, 
has to be ‘well designed and the legal aid 
procedure simplified, then the whole effort 
will end up in a proper programme. 


,.. Role of Fiction in Fiscal. Jurisprudence · ~, : 
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BY : PROF. M. C. CHANDA 


An Important source of the development. distribution to its share- holders by а сот- 
of law is fiction. Fiction plays a great part pany on the reduction of its capital ‘to the 
in fiscal jurisprudence, It is sald that taxing, extent to which the company possésses 
jurisprudence 1s. need- based and fiction-ted, the accumulated profit. Under the Com: 

LX» 2 | ` panies Act, such distribution is capital in 
character. Again, the term "dividend" in 

The income-Tax Act illustrates. that fict- cludes, under certain circumstances, toans 
ion pervades the development of new con- and advances, granted by a company in 
cept in taxation, In the result the taxing which the public are not substantially int- 
enactments have gone to such an extent erested. Such loans and advances can never 
as to conflict the other enactments like the Соте under the head of Revenue Recelpts. 
Companies Act. in ordinary language. The inclusive char- 

acter of dividend has made the concept 
fictional in nature. 


In the Income-tax Act, the term "dividend" 

Includes many things, which are  agalnst-- -- The definition of income under 
the provision of the Companies Act. The sec 2 (24) of the income Tax Act, 
inclusive character of definition is itself 1961 is another illustration of its 
fictional in character. Under the indian fictional character. The definition is Itself 
income Tax Act, dividend includes any dis- inclusive, It includes among other things the 
tribution made to the share-holders of a value of perquisite or profitin lieu of salary 
company in its liquidation to the extent the and capital gains. Such Items are not nor- 
distribution is attributable to the accumu- mally receipts of a revenue character. But 
lated profits of the company. Under the the Income Tax Law has made such receipts 
Companies Act, such distribution is in the revenue in nature. 

nature of a capital receipts in the hand of the | 

share-holders. Again, dividend includes any kis well settled that Income Tax is a tax 


. 
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-on income. Here also we find the develop- 
ment of fiction. - No hard and fast line of 
distinction has been drawn between income 
and capital. A satisfactory definition of ins 
cope which would survive critical examina- 
tidn by the courts would be a part of great 
prize. * But in many cases the spin of a coin 
would “decide the question of income and 
capital almost as satisfactorily as an attempt 
to find reasons. But the court in many 
cases, if one may say so with respect, is the 
court of ultimate conjecture. The distinction 
between capital accretion and income sanc- 
tifled by the usage of a century has been 
abrogated by the assimilation of capital gain 
to income. The legislature has subjected to. 


tax as profit, "What the law has consistently ` 


and emphatically declared not to be profit.” 
The surplus accruing to a mutual insurance 


association апа to a trade or professional. 


association performing speeific services for 


its member was held by the court not to be 


income. But the tax has been levied on such 
surplus. The catagories of income are never 
closed, 


An important doctrine In taxing jurispru- 
dence is а tax on total income. In his Tagore 
Law Lecture on New Jurisprudence, Mr. P. 
B. Mukherjee, Ex. Chief Justice, Calcutta 
High Court has observed—"'the total income 


concept has тапу fictitious features. 
The total income of ап assessee 
may not coincide with his total 


assessable income, where the total income 
includes (8) income chargeable by way of 
deduction at source (b) Income deemed to 
be the income of the asssssee (c) income 


though not assessable are taken into acc- 
ount for the purpose ОЁ ascertaining the 
rate to be spplied to the chargeable por- 
tion of the total income. So in the juri- 
sprudence of taxation the total income may 
not be as "total" as the word normally 
indicates or may be more than total." 


He further develops the element of legal 
fiction in taxing jurisprudence, "The expr- 
essions such as income due to accrue or 
arise or deemed to be received or dividend 
deemed to be distributed have become almost 
common concepts in taxing jurisprudence, 
АП these fictions are created by statute. 


Under the Income Tax Law also to 
find an element of fiction when the dire- 
ctors of a private limited company аге 
jointly and severally liable for taxes of а 
private limited company in liquidations. 


In the Estate Duty Act we find element 
of fiction. In general, estate duty is payable 
on property actually passing on death. But 
there are certain circumstances where dee- 
ming provisions have been incorporated 


. where the estate duty is payable on property 


deemed to pass on death. The essence 
of the deeming doctrine is that though 
the fact is not real, the statute treats it 
as such. In the case of gifted property 
before death, estate duty is not normally 
payable on the gifted property, as the pro- 
perty passes before death. But under the 
Estate Duty Act, gifted property attracts 
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estate duty, If the gift is made within 
six months or two years of the death of 
the deceased, according as the glift- Is 
made to charity or other purposes. Again 
under the. Company Law, а company has a 
distinct personality apart from the sharehol- 
ders." The assets of the company are not the 
assets of the share-holders. No. estate duty 
should have been payable on assets transferred 
by the deceased to a company. But under the 
Estate Duty Act; by means of the deeming 
provision , estate duty is payable on assets 
transferred to particular type of company 
known as "controlled company."  . 

Under the.Wealth Tax Act also we find an 
element of fiction. Under certain circums- 
tances the assets of one are included in the 
assets of another by virtue of the deeming 
provisions. I a spouse transfers without 
consideration ‘certain property to the other. 


spouse, the property will be included in the 


net wealh of the transferrer, although the 
property stands in the name of the transferee. 
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- The Gift Tax Actalso contains deeming pro- 
visions by a virtue of which.certain transacti- 
ons are treated.as "deemed gift." If, е. g., a per- 
son sells a property to another person for less 
than the market price, the difference betwgen 
the market value and the sale-price is tredted 
as gift; although the transaction, porfakes of 
the character of sale. -Again if a peson re- 
linquishes his claim against a person, there 
will be deemed gift to the extent of relinqui- 
shment. _ ` 


Ф 


In his Tagore- Law Lecture, Мг, Р. В. 
Mukherji has rightly observed "modern taxing 
jurisprudence has. made such liberal use of 
the doctrine of fiction .that it has produced 
fietitious income, fictitious receipts, fictitious. 
dividends, fictitious agents, fictitious losses 
and fictitious profits. Тһе owner of a dwe- 
lling house fetching no rent and no income ` 
has to bear the incidence of taxation on the. 
national income of such dwelling on-the 
basis of Из bonafide annual value.” mog 


1. To belong to Legal profession Is a ma- 
tter of pride and honour, You are fortunate 
in having picked up this profession as your 
career. Legal profession is the seat of power, 
fame out wealth. - From time immemorial it 
has supplied the leaders of nations—leaders 


who state and mould the destinies of people. 


itis perhaps the most lucrative profession. 
The income of the leaders of this profession 
causes awe and envy amongst others. Yet 
when the”call for sacrifice for the freedom's 
battle come, these leaders forsook their fabu- 
lous income to lead the struggle. 


2. Naturally the legal profession has always 
attracted the best talents of the country, The 
profession may. be crowded or rather over- 
crowded. There is, however, always a place 
atthe top. Even if you fail to reach the top 
but reach about the middle of the ladder you 
are assured of a comfortable income and 
. position in the society. What is needed for 
the objective is suicerity of purpose and hard 
work. There is no substitute for hard work 


Few Hints for future Advocates 


BY 5. С. Talukdar, 
Formerly Chief Judge, 
City Civil & Session Court 


to attain success in the bar. 


3. A newlyenrolled advocate is at see as he 
enters the profession. For so long he has only 
learnt the abstract principles of law with no 
practical experience of how the law is admi- 
nistered, how the various petitions are drafted 
and moved, how the cases are submitted be- 
fore the court and how best to meet the ad- 
versarles' new point etc. Instead of waiting 


‚ till graduation and enrolment, it is advisable 


for a law student to enter an advocate's ch- 
amber from the very beginning and study his 
briefs, It is better to follow one particular 
case from the beginning till the end and п 
course of the same to attend the concerned 


‚ court on all days. He will then see for himself 


how the examination-in-chief is conducted, 
and gross-examination is done. Arguments 
advanced on either sides should be followed 
with interest and judgment delivered perused 
with care. It will be easy for him to follow all 
these precedures as he is already posted with 
the facts of the case. The law reports cited 
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by the parties should also be read at the same 
time, На law student follows the above 
procedure say іп so cases һе will have lear- 
ned a lot, He will be ready and well-equipped 
to face the life's struggle as he enters the pr- 
ofession. Famillar by this time with the atmo- 
sphere of the court and its working he will 
confidently face his first client as he enters 
his chamber. 


4. Examination-in-chief 18 a more difficult 
art then cross-examination, Such examination 
is to be done within the bounds of pleadings. 
Such limitations do not inhibit cross-exami- 
nation. E 


Б, While attending advocate's chamber 
try 1р learn the art of drafting petitions 


which are necessarily of various kinds. Good . 


drafting is а great asset which comes only 
as-a, result -of intensive practice. 


6. An ldeal lawyer is the complete law- 
yer who knows all branches of law and 
does not refuse a civil case on the plea 
that he is interested only in criminal cases. 
Now-a-days, however, the law has become 
so complese and diverse that it is humanly 
impossible to have even a working know- 
ledge of all aspects of different laws. It 
may therefore be advisable to select that 
branch of the law which appeals to you 
and pursue accordingly. it should be borne 
їп mind that civil and criminal laws аге 
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closely inter-mixed and in order to succeed 
as a criminal lawyer you must have а proper 
background of civil laws. There is one 
aspect of law of which you must have a 
“thorough knowledge and this is the Evidence 
Act, You can always create good imprest 
sions upon the minds of the court ence 
you master the law of evidence; and the 
law of evidence is of everyday use in all 
courts. There is no difference between the 
rules of evidence in civil and criminal 
cases. The probative effect of the evidence 
is not, however, the saure. While civil 
cases may be proved by а mere prepond- 
vance of evidence, in criminal cases the 
prosecution must prove the charge Бера 
all reasonable doubts. 

7. Make It a point to attend court before 
the judge takes his seat, Your court-manners 
must be above reproach. You should be 
respectful! to the court without any attempt 
for flattery. Thereby you will earn the 
esteem of the court, and the esteem of the ` 
court Is an asset for. any member of the 
profession. | 

8. Study the brief with utmost care. 
Never pitch your case higher than it ‘rightly 
deserves. Let the facts of the case be on 
your finger tips, It are able to marshall 


. the facts of the case so as to convince 


the judge, law will take care of itself. 
The Judge knows how to first the law 
once sopitied about the truth of the facts on 
your side. 

3. -Do not lose your heart from the income 
of the first few years. ` Better days await 
you. l| wish you sincerely the best of luck. 
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Lawyers’ Role In Motivation ‘For Family Planning. 


One may :really :wonder:as to:the-role a. 
‘lawyer may be:called upon to play. in.motiva- 


ting people. to accept the.small famllysnorm. 


Are we going'to: formulate rany: new. [aw with: . 


element of compulsion for. promotion-of:Fa- 


mily Planning :Programme: in West: Bengal ? 


No, we have.;announced:many .times:that;we 


-do not contemplate .any:type df compulsion. 


The great success of the programme. in the 
first 6 months of this year has reaffirmed our 
faith in voluntary participation of the masses. 
Never in the history of Family Planning of the 
State had we performed 6, 75,000 sterilisation 
operations in, 6 months as we have done in 
the current year. How has it been made 


А. К. PAN JA, Barrister- At- Law, 

š Minlster- in- Charge, 
Department of Health & Family Planning, 
i West Bengal, 


ment, -of ali the Social Welfare Organisations 


` -and of ali -the industrial units of the State. 
2Above: all, 


‘the :National Population Policy 
made Family .Planning:a matter of top national 
priority and called for a commitment from 
each and every Indian citlzen to follow the 
small family norm. 


Every individual has got some individual as 
well as socia! responsibilitles. Now with the 
adoption of the Twenty-point Programme— 
later on extended to the Twenty-four-point 
Programme of which Family Planning is an 
important item, we have to think more about 


possible ? This year we started the programme....our social responsibilities than our individual 


with an important weapon in our armoury п 
the form of the National Population Policy 
adopted by the Government of india in April, 
1976. According to this policy, implementa- 
tlon of the Family Planning Programme be- 
came the responsibility not only of the De- 


. partment of Health & Family Planning but 


also of all the Departments of the Govern- 


This 15 an age when all of us are 
committed to social transformation of the 
backward sections of our society. It is well 
known that our national prosperity is diluted 
toa great extent by the staggering growth 
rate of population. The poorer sections of 
the population іп particular are worst hit by 
the consequences of having to support larger 


interest. 
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families. Against this background it becomes 
the duty -of every Indian citizen to practise 


Family Planning himself as well as to moti-. 


vate others to accept Family Planning metho- 


ds. This. responsibility i is j greater for those who. ,- 


are cómparailvely-- ‘in the upper strata of the 
society due to their better educational and 
professional status. ^ Lawyers, like doctors, 
are a respected group of peoplein the society, 
who have a Greater ‘influence on the people 
than’ others. “Algo, ‘thelr profession brings 


' them into” regular, contact with “different 


`. Cross sections ‘of Society. у 


n һө Opportunity to^do-the same...” 


wee 
16 


` jargon 
“they” are the ' ‘opinion leaders’: of the com- 
munity. In order to perform his social 
duty every lawyer will have to take advan- 


.' ‘tage of his unique -position "In"society: It 
1.18 in.this.way he сап motivate his clien- : 
` tale, fellowmen and neighbours to accept. 
: Family Planning methods: whenevér mne box 


moore UD Late MUS a Luc aS 
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Their academic background, thelr profe- ` 
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sstonal experience and the logical bent ef 
mind which such experience necessarily 
imposes upon them make them the fittest 
persons to bring about attitudinal changes In 
“human groups. Lawyers in this country had 
‘never 7 confined themselves ‘in any ivory 
tower, in total seclusion from the pfoblems 
of life and society. They realise’ better 
than other professional groups that life is ` 
larger than law, and throughout our struggle : 
for freedom this group had led our country 
in every sphere of social and: political acti- 
vity. | am sure that today also the lawyers 
as a class will not fail to rise to the 
occasion and stand by the Government in 
fighting our major battle against the cen- 


''tury-old. enemy—the grinding poverty of the 


-Indian. masses ; (п this -battle for .eradica- 
tion: of..poverty : and for. ensuring -a -better 
life. for our. future generation Family : Plan- 


> ning-is a’.major: weapon"in our -hand:- | 
* vam-sutemy: frlends:.in. this.august assem- 
= bly will. 


“use: thls weapon. with. the . same 
“dexterity” with which they. Hone: ms battles. 
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Speaker And The Adjournment of The House— 
M a critical study. 


The conventional and ceremonial head of 
Lok Sabha is the Speaker. Within the wails 
ofthe House his authority Is supreme. This 
authority is based on the Speaker's absolute 
impartiality which is an indispensable condi- 
tion of the office of the Speaker. The Speaker 
is to be the guardian of the powers and pri- 


vileges of the House as a whole, and not of , 


the political party which might have nomina- 
' ted him for the office. — It is not possible for 
him чо maintain order in the House unless he 
receives the confidence of the minority par- 
ties that their rights will be properly safegu- 
arded by him. This obligation of impartiality 
appears in the constitutional provision which 
ordains that the Speaker Is entitled to vote 
only in the case of equality of votes. More- 
over, his Impartiality within the House is 
secured by the fact that he remains above all 
party affiliations, and to that effect he may 
also resign from tha party to which he belon- 
924. “Confidence in the impartiality of the 


SIBRANJAN CHATTERJEE 
Lecturer In Political Science, 
Maulana Azad Collage, 
Calcutta. 


Speaker", to quote May, “is an indispensable 
condition of the successful working of proce- 
dure, and many conventions exist which have 
as their object not only to ensure the impar- 
tiality of the Speaker but also to ensure that 
his impartiality is generally recognized." 1 


Effective power Is given to the Speaker to 
prevent disorder in the- House. Maintenance 
of order іп the House is a fundamental duty 
of the Speaker. He may direct any 
member gullty of disorderly conduct to 
withdraw from the House, and name a 
member for suspension if the member disr- 
egards the authority of the Chair. He may 
also adjourn or suspend the business of 
the House in case of grave disorder. In 
this paper we propose to discuss the Spe- 
akers role in relation to adjournment of 
the House. 


The present practice in the House of 
e 


"T 
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Commons is that except on occasions when of the government of Ireland was again the 
a quorum of the House is not present, or subject under debate on this occasion also. 
when the Speaker, in pursuance óf a Stan- On April 11, 1923, Speaker Whitley was also 
ding or other Order, adjourns the House .compelled first to suspend the sitting and 
without question put, the House can only, subsequently to, adjourn the House when it 
- be-adjourned upon a- question put from the was found impossible to-proceed wih the 
Chair. When it is intended: that the House... debate on the adjournment motion.* On July 
should be adjourned to ах дау beyond the 22, 1936, grave' disorder broke oat during a 
next sitting day, a motion is made, by а debate on unemployment assistance while 
member of the government, that the House the Deputy Speaker was in the Chair. Having 
do "now" adjourn until the specified day. named a Member for defying the authority of 
However, in the event of grave disorder the Chair he was compelled to suspend the 
=... arising-in-the- House; the Speaker may adj- sitting fora quarter of an hour, after which 
лоот -tha 'House -without question put if he the Speaker himself resumed the .Chair. On 
~--~ "thinks-it-necessary to do so, or he may November 1, 1956, Speaker Morrison sus- 
< .»»suspend the sitting fora time to be named pended the sitting for half an hour after upr- 
by him.? oar had broken out following a statement 
made by the Minister of Defence on the Suez 
In Britain, the rule relating to .adjourn- , к и ши л ү ITE але, 
ment was for the first time invoked. on may орда restraint,- Warning. alist E de » 

22, 1905 by Mr. Lowther while he wor -otherwise-be Coinpalisd to adjourn the ds I 
acting as Deputy Speaker during the illness. - On-February 8, 1961, ‘the D 10056. 
of Speaker Gully. On this occasion chaos SS ори Speaker 
^» adjourned the-House when a continuing state 


and tumult ‘reigned for no less than “an 
:~ - -Of chaos made it’ impossible to proceed with 


hour because the Liberal Opposition, having | 
-a debate ‘сп -an -adjournment motion. On 


called attention to certain statements made 
- "December 6, 1961, grave disorder broke out 


by' the Prime Minister relating to a proposed = While -thè House; was inè i 

Colonial Conference on the question of fiscal c . ; oo dd A the 
ааа toviear the reply Of the eor € ommonwealth Immigrants Bil. The sitting 
onial Secretary on the Prime Minister's Бен." di. pve WAS SUSpended for нарап 


alf. On November 13, 1912, during a debate 
onthe Government of Ireland, Lowther, now 

, Speaker himself, first suspended the sitting 
for one hour, and on its resumption adjourned - In. India under the.Rules'of the Lok 
the House until the following day, a state of. Sabha, unless the Speaker, otherwise directs, 
grave disorder, having rendered a.continua- sitting .of the, House on апу day ordinarily 
tion of proceedings impossible. On May 21, . concludes at 6 P.M:4 - Normally, whenever ; 
1914, Speaker Lowther was again compelled , any. change Is, to. be-made in the hour of 
to suspend the sitting. The vexed.question . . adjournment It:is.done, by the. Speaker with 


the corisent of the House. The Speaker 
determines whether a sitting of the House 
is to be adjoumed sine die or to a particular 
day, or to a later-hour on the same day, 
The Speaker may also, if he thinks fit; call 
a “sitting -of the House before. the date or 
hour to, which И has been adjourned ori 
at any time after the House has been adj- 
oumed sine die, [п the Lok Sabha, the 
Speaker is not required to put the question 
everytime when the House is adjourned, as | 
is thé practice in the U.K. "It was thought 
that", to quote Dr. М. Sanjiva Reddy?, 
"such a practice would tend “to bs routine 
and monotonous. The question was left to 
the good sense of the Speaker and for 
healthy conventions to develop, and | may 
say that there are firm conventions which 
have worked well". in the case of a grave 
disorder arising In the House, the Speaker 
_has the power to adjourn the House or 
suspend any sitting for a time to be named 
by him.? Similar provisions have been made 
Inthe Rules of the Legislative Assembly of 
.the Punjab and West Bengal.? | 


Оп -March 20, 1929, when the Indian 
Finance Bill. was under consideration, there 
was a grave disorder in the House. Spe- 
aker . Patel. suspended the sitting of the 
House and directed that. the House- should 
meet again on the next morning. On April 
8, 1929; when the-Trade Dispütes- Bill was 
under consideration, two bombs; thrown from 
the Visltors'.Gallery, burst amidst the benches 
occupied by the official members; causing 
injury to some members. Confusion prevailed 
in the House -and the -Speaker adjourned 
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-was suspended from the 
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the House till 11.4.1929 (morning). On 
November 7, 1966, when а member who 
service of the 
House for ten days, refused to withdraw 
from the House, the Speaker adjourned the 
House for half an hour. On November 
10, 1966, when the Law Minister was 
speaking on the question of admissibility 
of adjoumment motion in respect of the 
resignation of the Home Minister from the 
Council of Ministers, there was much inte- 
rruption In the House and the Law Mini- 
ster was not allowed to. proceed. As grave 
disorder prevailed, the Speaker adjourned 
the House for half an hour. On November 
16, 1966, again a member who was sus- 
pended from the service of the House for 
ten days refused to withdraw from the 
House.. The Speaker, finding no alternative, 
adjourned the sitting of the House for fifteen 
minutes, ? 


After the Fourth General Elections (1967) 
the Speakers іп certain provinces adjourned 
the sessions of the Legislative Assemblies 
by violating the established practice that 
is being followed in Britain and in India. 


“On November 29, 1967, Mr. Bijoy Kumar 


-Banerjee, the then Speaker of .the West 
Bengal Legislative Assembly, in his prima- 
facie ruling, said that the dismissal of the 


- U.F. ministry, the appointment of Dr. P.C. 


Ghosh as Chief Minister and the Summ- 
oning of the House on Dr, Ghosh's advice, 
were “unconstitutional and invalid" as they 
had been "effected behind the back of 
the House."!? “Immediately after reading 
out this Ruling the Speaker adjourned 
the House Sine die., The Governor 
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agàin summoned the Assembly on 
February: 14, 1968.. The Speaker;again-adjo-, 
umed .the House Sine die, repeating his 
Ruling of . November 29... 
of the -legislature , -was scheduled. 
consider the budget -and a number ofimpor- : 
tant legislative «measures. 


Assembly and : thereby. -all 


. constitutional 
process impossible. CS 


On. March 6,1968, Mr. :Prabodh Chandra 
and others tabled.a motion of no-confidence 
in the; Speaker of the-Punjab Assembly. Оп 
March 7, «the. Speaker ruled that the motion 
expressing. lack. of confidence in him was 
unconstitutional and thereafter 
the Assembly fortwo months,!!" The Spea- 


ker's Ruling-caused a serious constitution-" 


al crisis as the budget estimates for the 
next year and the supplementary demands 
for the current year were yet @ Бе passsd 
by the House, 


2 


The Legislative Assembly of Tamil Nadu 
which began its winter session on November 
13, 1972, was abruptly adjourned by .the 
Speaker till ‘December 5, following a move 
by the ruling DMK to, dislodge the 
Speaker!? | 


Thus in West Bengal, Punjab and Tamil 
Nadu а constitutional. crisis arose.. as the . 
Speakers abruptly adjourned | the House and 


This, 4 session. 
oto. 


‚Тһе Speaker's. 
Ruling, in: fact, made.the-functioning of.the _ 


adjourned : 
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The2Study Team, appointed . by: the 
Administrative, Reforms. Commission in nits 
report ¿on ~State - Level s Administration 
observed.: "One ccannotiavoid the „inference 
that thelr. actions, (actions „ofn the:Speakers 
concerned) «vere. deliberate-and. flowed.out. of 


the vicious - political climateiandistrugglerfor 


power. that prevailed, inthe State.” Bes 


While addressing an emergency conferen- 


ce of the Presiding Officers held at New , 
` Delhi on April.6,1968, Dr. М. Sanjiva Reddy, 


the then Speaker of the Lok Sabha, obser- 
ved : “Under our Rules the Speaker has con- 
siderable discretion in regard to adjourning 
the House; but this discretion has to be exer- 
clsed within reasonable limits and i in а man- 
‚пег so as not to obstruct the working of thé 
House, particularly if it has been summoned 


to transact a particular business, No Presi- 


ding Officer can ignore that it is the privilege 
of the House and the House alone to decide 
how long it should sit and what business И 
„should transact.7!* Dr, Reddy further eb- 
»served: “Informed opinion ali over the 
‘country is today genuinely exercised over the 


* developing danger to democratic institutions, 
from +the -very;persons who are expected. fo 


--uphold;the. rights and privileges of the legis- 
slatures,“15 ^ Regarding the ‘Ruling 'of the 
XSpeaker -of -West Bengal, Dr, :Reddy.said : 
“By..adjourning the Housesine:die*he. (the 


- Speaker ~of West.Bengal);rendered the very 


House. which .could -take a-decision in:the. 
matter Ineffective.'!* Dr. Reddy, at the:game 
-time,wamed : “Just; because two:Speakers 
-have acted in-a.certain-manner, it would-not 


thus prevented the Assembly from. .functi- . „Бө proper to -infer -that theres something 


oning in a normal manner, 


,wrong-with- the. Institution of Spéakeiship 


` 
‘ 


n 


itself." 17 


In the emergent conference of the Presid- 
ing Officers (April, 1968) it was unanimous- 
ly refommended!? that adjournment of the 
House Sine die or for a period should always 
be madeeonthe proposal of the Leader-of 
the House. in agrave disorder, са sitting 
might be suspended or adjourned by the 
Speaker at his discretion for a part of the day 
orat the most fora day at a time. Order of 
adjournment which was not based on this 
principle could be regarded as null and void 
by the House and it would-be perfectly In or- 
der if the House decided to continue to sit 


and transact its business with the Deputy 


Speaker or some other member competent to 
preside in the Chair. 


In fact, the Speaker should scrupulously 
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Yefrain from entering into politica! controver- 
sies or giving an impression that he is helping 
опе section of the House, even though it may 
be a minorlty section, in their struggle for 
power. We shall conclude our discussion 
with an observation of Mr. Speaker Mavalan- 


-karon May 15, 1952, at the time of his elec- 
_ tion as.Speaker of Lok Sabha:— 


"The indian Speaker acting аз such will 
be absolutely a non-party man meaning 
thereby that he keeps aloof from party deli- 
berations and controversies...... It would be 
my duty ‘and effort to deal with all members 
and sections of the House with justice and 
equality, and it would be my duty їо be im- 
partial and remain above ail considerations of 
party or of political career, "'!? 
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"The Co-relation between Lay-Off & Retrenchment 
And Workers engaged in the Industrial Establish- 


An industry Is primarily composed of two 
sections, Viz, the employees owing the mac- 
hinery of production and the workmen work- 
ing in the industry for wages who are not 
л always friendly to each other from the point 
of view of their respective interests. And, 
therefore, there are in cases possibilities of 
disputes—between the two which sometimes 
assume considerable shape. To allow such 
matters to continue uninterruptedly is to 
bring chaos in the field of production 
which means the weakening of the 
economic forces .of the country. Cons- 
equently we find the existence of different 
industrial Laws in different countries 
of the world enacted іп the light of 
their respective industrial make-up and ne- 
cessitiés. But in India The Industrial Dispu- 
tes Act, 1947, Is a progressive piece of Le- 
gislation and is designed to settle the dispute 
on a new pattern hitherto unknown in judicial 
machinery set In the country, In this context 
lam discussing the — Lay-Off & Retrench- 
ment enunciated in the |. D. Act, 1947 and Its 


ment in India. 


Written By, 

MR. ASHIM KUMAR DUTT 

3rd year LL.B., Sec.- R, Roll—86, 
( December, Session). 

University College Of Law, 
Calcutta University. 


relation with the workers working in the indu- 
stry, First of al!, what they are, the meaning of 
Lay-Off as is that if theemployer's failuren- 
ess, refusalness or inability on account of 
shortage of Coal, Power or Raw-materials or 
the accumulation of stocks or the breakdown 
of machinery or for any other reason to 
give employment to a workman whose 
name is borne on the muster rolls 
of her/his industrial establishment and 
who has not been  retrenched. Ret- 
renchment means the termination by the 
employer of the service of a workman for 
any other reason whatsoever, otherwise than 
as a punishment inflicted by way of disc- 
iplinary action, but does not include volun- 
tary retirement. If the workman in any indus- 
trial establishment can limits the ambit of the 
provisions of Lay-Off and Retrenchment to 
8 particular factory or workshop. 


Now we are turning towards some nece- 
ssary sections related «to Lay-Off and Ret- 
renchment in the i. D, Act, 1947, Sections 
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25C to 25E of the said Act, does not apply to 
industrial establishments in which less than 
fifty (50) workmen on an average per work- 
Ing day have been employed in the preceed- 
ing calendar Month and also in this connec- 
tion if any question are arises that whether an 
industrial establishment is of a seasonal char- 
acter er whether work is performed therein 
only intermittently, the decision of the appro- 
priate Govt. thereon shall be final Case. 
Ref. Kohineor Saw Mills Vs. State Of Madras, 
118 (1957) Mad. 353, A civil sult claiming 
ratrenchment benefits ів barred as a special 
machinery is provide for the specific purpose 
on Lay-Off & Retrenchment. 


The Allahabad High Courts Views on Ret- 
renchment is a limited meaning of limited 
purpose and it is In general must be bou- 
nded by the ambit of the definition on 
Retrenchment. Sections 28C to 28F of 
the said Act suggest that retrenchment 
contemplated thereon is in a continuing 
business and it also does not propose to 
touch the employer's right to close down 
his business and therefore № does not deal 
with consequence arising out of it. But 
Section 25FF suggest that compensation 
can be claimed against the previous emp- 
loyer, not against mew employer, after 
transfer of business or undertaking. A cha- 
nge of Partnership by Inclusion or exclusion, 
of partner does not mean change in busi- 
ness and change of plural proprietership inte 
single proprietor also does not mean cha- 
nge in business or undertaking. Workmen 


ef Shillong Tea Estate Vs. Shillonf 
Tea Estate, 1964, LLJ 335, S.C., The 
‘decision of the Industrial Tribunal 


according to Section 25H that there is a 
prima facie case for retrenchment and if 
° 
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retrenchment is carried out whatever 
rights the employees have under 
the same section are not affected 


by the decision. But Section 25J saves 
rights only which a workman had {inder 
any award or any contract with the emp- 
loyer. In supersedes all statutoryerlght inc- 
luding those rights conferred by the stan- 
ding orders If the standing orders are of a 
statutory character. . š 


But recently the Govt. Of India has 
withdrawn the unfettered right of an emp- 
loyer to resort to retrenchment or declare 
Lay-Off or Lock-out in Industry came 
into force from March 5, 1976 and also 
on the recommendation of the National 
Apex Body, A committee has been formed 
consisting of three representatives each frem 
workers and employers and the said committee 
can also referred after a brief investigation 
that such Lay-Off, retrenchment and clo- 
sure are not bonafide and they also look 
after the cases referred by the Apex Body 
from time to time. A new order has passed 
that Is Employers in the Central Govt. Under- 
taking in the cases of continuing Lay-Offs 
and Retrenchments on March Б, 1976 have 
to apply to the Chief Labour Commissioner 
(Central) for permission before March 19, 
1976, (ORDERS) and the provisions of the 
Amended Industrial Disputes Act. concern- 
ing Lay-Off,  Retrenchment and closure 
came into effect on March -5, 1976. The 
central Govt, spheres cover factories owned 
by Govt. companies and corporations and 
also al! Mining establishments where more 
than 300 workers are employed. Regarding 
— Closures which are continuing after March 
b, 1976, the employers have, algo to apply 
for permission to the Ministry Of Labour. 
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° Like driftwood spars that meet and pass 
Upon the boundless ocean plaín 
So in this sea of life alas ! 
ғ Man meets тап and quits again. 

















Debabrata Mitra 
Librarian, U. C.L, 


1. Being ignorant is not so much a shame as being unwilling to learn. 


2. They that can give up essential liberty to obtain a little temporary safety deserve neither 
liberty nor safety. 


In this world nothing is certain but death and taxes. 

No society can make a perpetual constitution, or even a perpetual law. 
The lament for a golden age is only a lament for golden men. 

Things do not change ; we change. 


it takes two to speak truth-one to speak and another to hear. 


э моо һы 


Truth is the most valuable thing we have. Let us economise it : When in doubt, tell 
the truth. Ae Te p 


9... People resent a joke if there is some truth in it. 


10. Kicks raise dust, not crops. 

11. No man, no nation can hate others and live. 

12. Education is the manifestation of the perfection already in man. 
13. When angry, count four; when very angry, swear. 


44. Noise proves nothing. Often a hen who has merely laid an egg cackles as if she laid 
=o an asteroid. 
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